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TO THE KING. 



SIRE, 
THE approbation with wliich the public have been pleased 
to favour this work, together with the nature of the subject, 
embolden me to lay the present fourth and enlarged edition 
of the same at your m^esty's feet, both as an homage and 
an expression of the desire I entertain, that the book may, 
for a few minutes, engage the attention of a person of your 
deep and extensive knowledge. 

Your majesty's reign has, for many years past, afforded 
proofs, in more respects than one, that, though human 
vfisdom may not always be able to anticipate dilOBculties, 
yet, assisted by fortitude, it can succeed in terminating 
them in a more favourable manner than it seemed at first 
possible to be expected, or even in bringing them to a happy 
issue. According to the common course of nature, your 
mi^esty has only yet seen the less considerable part of the 
years of which your reign is fo be composed : that the part 
which now opens before your mi^esty may be attended with 
a degree of satisfaction proportionate to your majesty's ■ 
public and private virtues, to your disinterested govern- 
ment, and religious regard for your royal engagements, is 
the fond hope of 

Your rtuijesty's 
Most humble and most devoted servant. 
And, these many years, 

subject by choice, 

J. L. DE LOLME. 



ADVERTISEMENT. 



THE book on the English Constitution, of which a ne« 
edition is here offered to the public, was first written in 
French, and published in Holland. Several persons have' 
asked me the question. How I came to think of treating <tf 
such a subject ? One of the first things in this country* 
that engage the attention of a stranger who is in the hal^t 
of observing the objects before him, is the peculiarity of fti 
government: I had moreover been lately a witness of the 
broils which had for some time prevailed in the republic in 
which I was bom, and of the revolution by which they were 
termin&ted. Scenes of that kind, in a state which, thou^ 
small, is independent, and contains' within itself the princi- 
ples of its motions, had naturally given me some competextf 
insight into the first real principles of governments : owing 
to this circumstance, and perhaps also to some moderate 
ihare of natural abilities, I was enabled to perform the task 
I had undertaken with tolerable success. I was twenty* 
seven years old when I came to this country : after having 
been in it only a year, I began to write my work, which I 
published about nine months afterwards; and have since 
been surprised to find that I had committed so few errors of 
a certain kind: I certainly was fortunate in avoiding to 
cater deeply into those articles with which I was not suffi- 
ciently acquainted. 

The book met with rather a favourable reception on the 
continent; several successive editions having been made of 
it. And it also met here with approbation, even from men 
of opposite parties ; which, in this country, was no small 
luck for a book on systematical politics. AUowing that 
the arguments had some connexion and cleamess« as well 
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as novelty, I think the work was of peculiar utility. If the 
epoch at which it was published is considered ; which was, 
though without any design firom me, at the tiiAe when the 
disputes with the colonies were beginning to take a serious 
turn, both here and in America. A work which contained 
a specious, if not thoroughly true, confutation of those 
political notions, by the help of which a disunion of the 
empire was endeavoured to be promoted (which confutation 
was moreover noticed by men in the highest places,) 
should have procured to the author some sort of real 
encouragement ; at least the publication of it should not 
have drawn him into any inconvenient situation. When 
my enlarged English edition was ready for the press, had I 
acquainted ministers that I was preparing to boil my tea- 
kettle with it, for want of bemg able conveniently to aflbrd 
the expense of printing it, 1 do not pretend to say what 
their answer would have been ; but I am firmly of opinion, 
that, had the like arguments in favour of the exbting go- 
vernment of this country, against republican principles, 
been shown to Charles the First, or his ministers, at a cer- 
tain period of his reign, they would have very willingly 
defrayed the expenses of the publication. In defect of 
encouragement from great men (and even ftrom booksellers) 
I had recourse to a subscription.; and my having expected 
any success from such a plan, shows that my knowledge of 
this country was at that time very incomplete.* 



* In regard to two subscribers in particular, I was, I confess, 
sadly disappointed. Though all the booksellers in London 
had at first refused to have any thing to do with my English 
edition (notwithstanding the French work was extremely 
wdl known), yet, soon after I had thought of the expedient 
of a subscription, I found that two of them, who are both 
living, had begun a translation, on the recommendation, as 
they told me, of a noble lord, whom they named, who had, 
till a few years before, filled one of the highest offices 
under the crown. I paid them ten pounds, in order to 
engage them to drop their undertaking, about which I 
nndcntood they already had been at some expense. Had 
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After mentioning the advantages with which my work 
has not been favoured, it is, however, just that I should 
give an account of those by which it has been attended. 
In the first-place, as is above said, men of high* rank have 



the noble lord in question favoured mc with his subscrip- 
tion, I would have celebrated the generosity and munifi- 
cence of my patron; but, as he did not think proper so ta 
do, I shall only observe that his recommending my work tc 
a bookseller cost me ten pounds. 

At the time the above subscription for my English edi- 
tion was advertising, a copy of the French work was askec 
of me for a noble earl, then invested with a high office ic 
the state ; none being at that time to be found at any book- 
seller's in London. I gave the only copy I had (the conse- 
quence was, that I was obliged to borrow one, to make mj 
English edition from) : and I added, that I hoped his lord- 
riiip would honour me with his subscription. However, 
my hopes were here again confounded. As a gentleman 
who continues to fill an important office under the crown, 
accidentally informed me about a year afterwards, that th( 
noble lord here alluded to had lent him my French work, 1 
had no doubt left that the copy I had delivered had reachec 
hU lordship's hand ; I therefore presumed to remind him 
by a letter, that the book in question had never been i>ai< 
for ; at the same time apologizing for such liberty from th( 
circumstances in which my late English edition had beei 
published, which did not allow me to lose one copy, 
must do his lordship (who is moreover a knight of th* 
garter) the justice to acknowledge, that, no later than i 
week afterwards, he sent two half-crowns for me to i 
bookseller's in Fleet-street. A lady brought them in : 
coach, who took a receipt. As she was, by the bookseller* 
account, a fine lady, though not a peeress, it gave me mud 
concern that 1 was not present to deliver the receipt to he 
myself. 

At the same time I mention the noble earl's grea 
punctuality, I think I may be allowed to say a word o 
my own merits. I waited* before I presumed to troubl 
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condeBcended to give their approbation to it; and I take < 
this opportunity of returning them my mqtit humWe ac* 
fcnowledgments. In the second place, after the difficulties 
by which the publication of the book had been attended 
and followed, were overcome, I began to share with book^ 
sellers in the profit arising Arom the sale of it. These 
profits I indeed thought to be but scanty and slow: but 
then I considered this was no more than tiie oommon com- 
plaint made by every trader in regard to his gain, as welt 
as by every great man in r^ard to his emoluments and his 
pensiotts. After a course of some years, the net balance, 
formed by the profits in question, amounted to a certain 
sum, proportioned to the size of the performance. And, in 
fine, I must add to the account of the many favours I 
have received, that I was allowed to carry on the above 
business of selling my book, without any ol^ection being 
formed against me firom my not having served a regular 
apprenticeship, and without being molested by the inquisi- 
tion. — Several authors have chosen to relate, in writings 
published after death, the personal advantages by which 
their performances had been followed : as for me, I have 
thought otherwise ; and, fearing that during the latter 
part of my life I may be otherwise engaged, I have 
preferred to write now the account of my successes 
in this country, and to see it printed while I am yet 
living. 

I shall add to the above narrative (whatever 'the reader 
may be pleased to think of it) a few observations of rather 
a more serious kind, for tlie sake of those persons who, 
judging themselves to be possessed of abilities, find they 
are neglected by such as have it in their power to do them 
occasional services, and suffler themselves to be mortified 
by it. To hope that men will in earnest assist in setting 



his lordship, till I was informed that a pension of four 
thousand pounds was settled upon him (I could have wished 
much my own creditors had, about that time, shown the' 
like tenderness to me); and I moreover gave him time to 
receive the first quarter. 
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forth the mental qvalifications of others, is an expectation 
vhicfi, generally speakhig, must needs be disappointed. 
To procure one's notions and opinions to be attended to, 
and approved by the circles of one's acquaintance, is 
the universal wish of mankind, To diflUse these notions 
farther, to numerous parts of the public, by means of. 
tlie press, or by others, becomes an ol)iect of real ambi-' 
tion; nor is this ambition always proportioned to -the 
real abilities of those who feel it: very far from it. 
When the approbation of mankind is in question, all 
person^, whatever their different ranks may be, consider 
themselves as being engaged in the same career ; they look 
upon themselves as being candidates for the very same 
kind of advantage : high and low, all are in that respect 
in a state of primaeval equality ; nor are those who are 
likely to obtain some prise to expect much favour from the 
others. 

. This desire of having their ideas communicated to, and 
approved by, the public, was very prevalent among the 
great men of the Roman commonwealth, and afterwards 
IHdth the Roman emperors ; however imperfect the means 
of obtaining those ends might be in those days, compared 
Tkith those whidi are used in ours. The same desire has 
been equally remarkable among modem Eurc^an kings, 
not to speak of other parts of the world ; and a long cata- 
l()gue of royal authors may be produced. Ministers, 
especially after having lost their places, have shown no 
less inclination than their masters, to convince mankind 
pf the reality of their knowledge. Noble persons, of all 
denominations, have increased the catalogue. And, to 
speak of the country in which we are, there is, it seems, 
no good reason to make any exception in regard to it ; and 
great men in it, or in general those who are at the head 
of the people, are, we find, sufficiently anxious about the 
Success of their speeches, or of the printed performances 
which they sometimes condescend to lay before the public : 
nor has it been every great man, wiriiing that a compli- 
ment may be paid to his personal knowledge, that has ven- 
tured to give such lasting specimens. 
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Several additions were made to this work at the time 
I gave the first English edition of it. Besides a more ac- 
curate division of the chapters, several new notes and para- ^ 
^phs were inserted in it; for instance, in the 1 tth chapter 
of the id book: and three new chapters, the 16th, i6th, 
and 17th, amounting to about ninety pages, were added to 
the same book. These three additional chapters, never 
having been written by me in French, were inserted in the 
third edition made at Amsterdam, translated by a person 
whom the Dutch bookseller employed for that purpose ; as 
I never had an opportunity to peruse a copy of that edition, 
I cannot say how well the translator performed his task. 
Having now parted with the copyright of the book, I have 
farther added four new chapters to it (10, 11, B. 1. 19, fiO, 
B. II.) by way of taking a final leave of it; and in order 
the more completely to cfTect this, I may perhaps give, in a 
few months, a French edition of the same (which I cannot 
tell why I have not done sooner), in which all the above- 
mentioned additions, translated by myself, shall be in- 
serted. 

In one of the former additional chapters (the 17th, B. II.) 
mention is made of a peculiar circumstance attending the 
English government, considered as a monarchy, which is 
the solidity of the power of the crown. As one proof of 
this peculiar solidity, it is remarked, in that chapter, that 
all the monarchs who ever existed, in any part of the world, 
were never able to maintain their ground against certain 
' powerful subjects (or a combination of them) without the 
assistance of r^ular forces at their constant command; 
whereas it is evident that the power of the crown, in Eng- 
land, is not at this day supported by such means ; nor even 
had the English kings a guard of more than a few scores of 
men, when their power, and the exertions they at times 
made of it, were equal to what has ever been related of the 
most absolute Roman emperors. 

The cause of this xteculiarity in the l^nglish government, 
it Hdd, in the same chapter, to lie in the circumstance of 
the great or powerful men in England being divided into 
two distinct assemblies, and, at the same time, in the prin- 
ciples on which sudi a division is formed. To attempt to 

B 2 
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give a demonstration of this assertion otherwise than bjr 
facts (as is done in the chapter here alluded to) would le^ 
into difficulties which the reader is littie aware o& In 
general, the science of politics, considered as an exact 
science— that is to say, as a sdence capable of actual de* 
monstration — ^is infinitely deeper than the reader suspects. 
The knowledge of man, on which such a science, with its 
preliminary axioms and definitions, is to be grounded, has 
hitherto remained surprisingly imperfect ; as one instance 
how littie man is known to himself, it might be mentioned 
that no tolerable explanation of that continual human phe* 
nomenon, laughter, has been yet given ; and the powerful 
complicate sensation which each sex produces in the other, 
still remains an equally inexplicable mystery. 

To conclude the above digression (which may do very 
well for a preface), I shall only add, that those speculators 
who will amuse themselves in seeking for the demonstra* 
tion of the political theorem above expressed, will thereby 
be led through a field of observations, which they will at 
first littie expect ; and in their way towards attaining such 
demonstration, will find the science, commonly called meta- 
physics, to be at best but a very superficial one, and that 
the mathematics, or at least the mathematical reasonings 
hitherto used by men, are not so completely free from error 
as has been thought.* 

Out of the four chapters added to the present edition, 
two (the loth and llth, B. I.} contain, among other things, 
a few strictures on the-courts of Equity ; in which I wish 
it may be found I have not been mistaken: of the two 



• Certain errors that are not discovered, are, in several 
cases, compensated by others, which are equally unperceived. 

Continuing to avail myself of the indulgence an author 
has a right to claim in a preface, I shall mention, 'as a far- 
ther explanation of the peculiarity in the English govern- 
ment above alluded to, and which is again touched upon in 
the postscript to this advertisement, that a government may 
be considered as a great ballet or dance, in which, as in other 
ballets, every thing depends on th6 disposition of the figures. 
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Others, one (19th, B. II.) contains a few observations on the 
attempts that may, in diflferent circumstances, ^ made, to 
set new limits to the authority of the crown ; and, in the 
dOth, a few general thoughts are introduced on the right of 
taxation, and on the claim of the American colonies in that 
respecL Any farther observations I may make on the Eng- 
lish goverument, such as comparing it with the other go- 
vernments of Europe, and examining what difference in 
the mioiners of the inhabitants of this country may have 
resulted Arom it, must come in a new work, if I ever under- 
take to treat on these sutgjects. In regard to the American 
disputes, what- I may hereafter write on that account will 
be introduced in a work which I may at some future time 
publish under the title of <« Histeire de George Trois, Roi 
d'Angleterre," or, perhaps, of «' Histoire d'Angleterre de- 
puis Tannic 1765 (that in whidi the American stamp-duty 
was laid) jusques ii I'annee ITS-',*' meaning that in which 
an end shall be put to the present contest.* 
Nov. 17»1. 



POSTSCRIPT. 

Notwithstanding the intention above expressed, of making 
no additions to the present work, I have found it neces- 
sary, in this new edition, to render somewhat more com- 
plete the l|th chapter. Book II. ** On the peculiar founda- 
tions of the English monarchy as a monarchy ;" as I found 
its tendency not to be very well understood : and, in fact, 
that chapter contained little more than hints on the subject 
mentioned in it : the task, in the course of writing, has in- 
creased beyond my expectation, and has swelled the chajpter 
to about sixty pages above what it was in the Xbrmer edi- 



* A certain hook, written in French, on the subject of the 
American dispute, was, I have been told, lately attributed 
to me, in which I had no share. 
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tioD, so as almost to make it a kind of separate book by 
itself. The reader will now find, that, in several remark* 
able new instances, it proves the fact of the peculiar stability 
of the executive power of the British crown, and exhibits a 
much more complete delineation of the advantages that re- 
sult from that stability in favour of public liberty. 

These advantages may be enumerated in the following 
order : 1. I he numerous restraints the governing authority 
is able to bear, and the extensive freedom it can afford to 
allow the subject at its own expense. Q. The liberty of 
speaking and writing, carried to the great extent it is in 
£ngland. 3. The unbounded freedom of the debates in the 
legislature. 4. The power to bear the constant union of all 
orders of subjects against its prerogatives. 5. The freedom 
allowed to all individuals to take an active ptart in govern- 
ment concerns. 6. The strict impartiality with which jus- 
tice is dealt to all subjects, without any respect whatever of 
persons. 7> The lenity of the criminal law, both in regard 
to the mildness of punishments and the frequent remission 
of them. 8. The strict compliance of the governing autho- 
rity with the letter of the law. Q. The needlessness of an 
armed force to support itself by, and, as a consequence, the 
singular subjection of the military to the civil power. 

The above-mentioned advantages are peculiar to the Eng- 
lish government. To attempt to imitate them, or transfer 
them to other countries, with that degree of extent to which 
they are carried in England, without at the same time trans- 
ferring the whole order and conjunction of circumstances in 
the English government, would prove unsuccessful attempts. 
Se%'eral articles of English liberty already appear impracti- 
cable to be preserved in the new American commonwealths. 
The Irish nation have of late succeeded in imitating several 
very important regulations in the English government, and 
are very desirous to render the assimilation complete ; yet, 
it is possible, they will find many inconveniences arise from 
their endeavours, which do not take place in England, not- 
withstanding the very.great general similarity of circum< 
ttaooes in the two kingdoms in many respects ; and even 
also, we might add, notwithstanding the respectable powei 
and weight the crown derives flrom its British dominions^ 
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both for defending its prerogative in Ireland, and prevent* 
ing anar<diy : I say, the similarity in many respects between 
the two kingdoms $ for this resemblance may perhaps fail in 
regard to some important points : however, this is a subject 
about which I shall not attempt to say any thing, not hav- 
ing the necessary information. 

The last chapter in the work, concerning the nature of 
the ** divisions that take place in this country," I have left 
in every English edition as I wrote it at first in French. 
With respect to the exact manner of the debates in parlia- 
mcnt, mentioned in that chapter, I cannot well say more at 
present than I did at that time, as I never had an opportunity 
to hear the debates in «ther house. In regard to the divisions 
in general to which the spirit of party gives rise, I did per* 
haps the bulk of the people somewhat more honour than they 
really deserve, when I represented them as being free from 
any violent dispositions in that respect : I have since found 
that, like the bulk of mankind in all countries, they suflfer 
themselves to be influenced by vehement prepossessions for 
this or that side of public questions, commonly in propor- 
tioQ as their knowledge of the subject is imperfect. It is, 
however, a fact, that political prepossessions and party 
spirit are not productive, in this country, of those dangerous 
consequences which might be feared from the warmth with 
which they are sometimes manifested. But this subject, or 
in general the subjects of the political quarrels and divisions 
in this country, is not an article one may venture to meddle 
with in a single chapter ; I have therefore let this subsist, 
without touching it. 

I shall however observe, before I conclude, that an acci- 
dental circumstance in the English government prevents the 
party spirit, by which the public are usually influenced, 
A'om producing those lasting and rancorous divisions in the 
community which have pestered so many other free states, 
making of the same nation, as it were, two distinct people, 
in a kind of constant warfare with each other. The cir- 
cumstance I mean is, the firequent reconciliations (com- 
monly to quarrel again afterward) that take place between 
the leaders of parties, by which the most violent and igno- 
rant class of their partisans are bewildered, and made to lose 
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the scent. By the frequent coalitions between Whig and 
Tory leaders, even that party distinction, the most famous 
in the English history, has now become useless ; the mean* 
ing of the words has thereby been rendered so perplexed 
that nobody can any longer give a tolerable definition of 
them ; and those persons who now and then aim at gaining 
popularity by claiming the merit of belonging to either 
party, are scarcely understood. The late coalition between 
two certain leaders has done away, and prevented from set- 
tling, that violent party spirit to which the administration 
of lord Bute had given rise, and which the American dis- 
putes had carried still farther. Though this coalition has 
met with much obloquy, I take the liberty to rank myself 
in the number of its advocates, so far as the circumstance 
here mentioned. 
May, 1781. 



DE LOLME 

ON THB 

CONSTITUTION OF ENGLAND- 



INTRODUCTION. 

The spirit of philosophy which peculiarly distin- 
guishes the present age, after having corrected a 
number of errors fatal to society, seems now to be 
directed towards the principles of society itself; 
and we see prejudices vanish which are difScult to 
overcome, io proportion as it is dangerous to at- 
tack them.* This rising freedom of sentiment, the 
necessary forerunner of political freedom, led me to 
imagine that it would not be unacceptable to the 
public to be made acquainted with the principles of 

* As every popular notion which may contribute to the 
support of an arbitrary government is at all times vigilantly 
protected by the whole strength of it, political pr^udic^ 
aie last of sdl, if ever, shaken off by a nation subjected to 
such a government. A great change in this respect, how- 
ever, has of late taken place in France, where this book 
was first published; and opinions are now discussed there, 
and ienets avowed, which, in the time of Louis the Four- 
teenth, would have appeared downright blasphemy : it is to 
this an allusion is made above. 
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a constitution on which the eye of curiosity seems 
now to be universally turned, and which, though 
celebrated as a model of perfection, is yet but little 
known to its admirers. 

I am aware that it will be deemed presumptuous 
in a man, who has passed the greatest part of his 
life out of England, to attempt a delineation of the 
English government ; a system which is supposed 
to be so complicated as not to be understood or de- 
veloped, but by those who have been initiated in 
the mysteries of it from their infancy. 

But, though a foreigner in England, yet, as a 
native of a free country, I am no stranger to those 
circumstances which constitute or characterize 
liberty. Even the great disproportion between the 
republic of which I am a member (and in which I 
formed my principles) and the British empire, has 
perhaps only contributed to facilitate my political 
inquiries. 

As the mathematician, the better to discover the 
proportions he investigates, begins with freeing his 
equation from coefficients, or such other quantities 
as only perplex without properly constituting it; 
so it may be advantageous to the inquirer, after 
the causes that produce the equilibrium of a go- 
vernment, to have previously studied them, dis- 
engaged from the apparatus of fleets, armies, fo- 
reign trade, distant and extensive dominions ; in a 
word, from all those brilliant circumstances which 
so greatly affect the external appearance of a pow- 
erful society, but have no essential connexion with 
the real principles of it. 

It is upon the passions of mankind, that is, upon 
causes which are unalterable, that the action of 
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the various parts of a state depends. The machine 
may vary as to its dimenssioos ; but its movefnent 
and actiug spriDjrs stiil remain intrinsically the 
same ; and that time cannot be considered as lost 
which has been spent in seeing them act and move 
in a narrower circle. 

One other consideration I will suggest, which is, 
that the very circumstance of being a foreigner may 
of itself be attended, in this case, with a degree of 
advantage. The English themselves (the observa- 
tion cannot give them any offence) having their eyes 
open, as I may say, upon their liberty, from their 
first entrance into life, are perhaps too much fami- 
liarized with its enjoyment, to inquire, with real 
concern, into its causes. Having acquired practical 
notions of their government long before they have 
meditated on it, and these notions being slowly and 
gradually imbibed, they at length behold it without 
any high degree of sensibility ; and they seem to 
me, in this respect, to be like the recluse inhabit- 
ant of a palace, who is, perhaps, in the worst situa- 
tion for attaining a complete idea of the whole, and 
never experienced the striking effect of its external 
structure and elevation; or, if you please, like a 
man who, having always had a beautiful and exten- 
sive scene before his eyes, continues for ever to view 
it with indifference. 

But a stranger — beholding at once the various 
parts of a constitution displayed before him, which, 
at the same time that it carries liberty tu its height, 
has guarded against inconveniences seemingly in-, 
evitable ; beholding in short those things carried . 
into execution which he had ever regarded as more 
desirable thau possible — is struck with a kmd o^ 
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admiration ; and it is necessary to be thus St 
affected by objects, to be enabled to reach the 
ral principle which governs them. 

Not that I mean to insinuate that I have 
trated with more acateness into the constital 
England than others : my only design, in the 
observations, was to obviate an unfavoi 
though natural prepossession; and if, eiti 
treating of the causes which originally produc 
English liberty, or of those by which it contii 
be maintained, my observations should be 
new or singular, I hope the English reader w 
condemn them, but where they shall be fou 
consistent with history, or with dsuly expe 
Of readers in general I also request, that th 
not judge of the principles I shall lay dow 
from their relation to those of human nat 
consideration which is almost the only one 
tial, and has been hitherto too much neglet 
the writers on the subject of government. 
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BOOK I. 

A SOBVEY OF THE VARIOUS POWERS INCLUDED IN 
THE ENGLISH CONSTITUTION, AND OF THE LAWS 
BOTH IN CIVIL AND CRIMINAL CASES. 



CHAPTER I. 



Causes of the Liberfy of the English Nation, Rea» 
sons of the Df^erence between the Government of 
England and that of France, In England, the 
great Power of the Crown, under the Norman 
Kings, created an Union between the Nobility and 
the People, 

When the Romans, attacked on all sides by the 
barbarians, were reduced to the necessity of defend- 
ing the centre of their empire, they abandoned 
Great Britain, as well as several other of their di- 
stant provinces. The island thus left to itself, be- 
came a prey to the nations inhabiting the shores of 
the Baltic ; who, having first destroyed the ancient 
inhabitants, and for a long time reciprocally annoyed 
each other, established several sovereignties in the • 
southern part of the island, afterwards called Eng- 
land, which at length were united, under Egbert, 
into one kingdom. 

The successors of this prince, denominated the 
Anglo-Saxon princes, among whom Alfred the Great 
and Edward the Confessor are particularly ce\ft- 
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brated, reigned for about two huudred years : bnt, 
though our knowledge of the principal events of 
this early period of the English history is in some 
degree exact, yet we have bnt vague and uncertain 
accounts of the nature of the governmeot which 
those nations introduced. 

It appears to have had little more affinity with 
the present constitution, than the general relation, 
common indeed to all the governments established 
by the northern nations — that of having a king and 
a body of nobility ; and the ancient Saxon govern- 
ment is *' left us in story (to use the expressions of 
sir William Temple on the subject), but like so 
many antique, broken, or defaced pictures, which 
may still represent something of the customs and 
fashions of those ages, though little of the true 
lines, proportions, or resemblance." * 

It is at the aera of the conquest that we are to look 
for the real foundation of the English constitntioo. 
From that period, says Spelman, novus scBculorum 
naicHur ordo.f William of Normandy, having de- 

* See his Introduction to the History of England. 

t See Spelman, ** Of Parliaments." — It has been a fa- 
vourite thesis with many writeis, to pretend that the Saxoa 
government was, at the time of the conquest, by no means 
subverted ; that William of Normandy legally acceded to 
the throne, aud, consequently, to the engagements of the 
Saxon kings: and much argument has in particular been 
employed with r^ard to the word ** conquest,*' which, it 
has been said, in the feudal sense, only meant ** acquisi- 
tion." These opinions have been particularly insisted upon 
in times of popular opposition : and, indeed, there wu a 
far greater probability of success, in raising among the 
people the notions (familiar to them) of legal claims and 
lon^-est^blished customs, than in arguing wilh them tsfjm 
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feated Harold, and made himself master of the 
crowD, subverted the aucient fabric of the Saxon 

the no less rational, but less detenninate, and somewhat 
dangerous doctrines, concerning the original rights of man- 
kind, and the lawfulness of at all times opposing force to 
an oppressive government. 

But if we consider that the manner in which the public 
power is formed in a state is so very essential a part of itii 
government, and that a thorough change in this respect 
was introduced into England. by the conquest, we shaU not 
scruple to allow that a new government was establifhed. 
Nay, as almost the whole landed property in the kingdom 
was at that time transferred to other hands, a new system 
of criminal justice introduced, and the language of the law 
moreover altered, the revolution may be said to have been 
such as is not perhaps to be paralleled in the history of any 
other country. 

Some Saxon laws, favourable to the liberty of the people, 
were indeed again established under the successors of Wil- 
liam : but the introduction of some new modes of proceed- 
ing in the courts of justice, and of a few particiilar laws, 
cannot, so long as the ruling power in the state remains the 
same, be said to be the introduction of a new government ; 
and as, when the laws in question were agun established, 
the public power in England continued in the same channel 
where the conquest had placed it; they were more properly 
new modifications of the Anglo-Norman constitution than 
they were the abolition of it; or, since they were again 
adopted from the Saxon legislation, they were rather imi- 
tations of that legislation, than the restoration of the Saxon 
government. 

Contented, however, with the two authorities I have 
above quoted, I shall dwell no longer on a discussion <>f 
the precise identity, or difference of two governments ; that 
is, of two ideal systems, which only exist in the conceptions 
of men. Nor do I wish to explode a doctrine, which, in the 
opinion of some persons, giving an additional sanction and 
dignity to the English government, contributes to increase 
their love and respect for it. It will be sufficient for my 
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legislation : be exterminated, or expelled, the fbrae 
occupiers of lands, in order to distribute their pM 
sessions among his followers ; and established th 
feudal sjTstem of government, as better adapted t 
his situation, and indeed the only one of which h 
possessed a competent idea. 

This soi*t of government prevailed also in aluio 
all the other parts of Europe. But, instead of bdi 
established by dint of arms, and all at once, as i 
England, it had only been established on the cODt 
nent, and particularly in France, through a loi 
lories of slow successive events : — a difference 
circumstances this, from which consequences we 
in time to arise, as important as they were at fa 
diflScult to be foreseen. 

The German nations who passed the Rhine 
conquer Gaul were in a great degree independen 
their princes had no other title to their power I 
their own valour and the free election of the poop] 
and as the latter had acquired in their forests 1 
contracted notions of sovereign authority, theyf 
lowed a chief less in quality of subjects, than 
companions in conquest. 

Besides, this conquest was not the irniption 
a foreign army, which only takes possession of f 
tified towns ; it was the general invasion of a wb 
people in search of new habitations; and as 
number of the conquerors bore a great proport 

purpose, if the reader shall be pleased to grant tha 
material change was, at the time of the conquest, eflb 
in the government then existing, and is accordingly 
posed to admit the proofit that will presently be laid be 
him, of such change having prepared the establishmen 
^ present En^ish constitutioo. 
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to that of the conquered, who were at the same 
time enerrated by long peace, the expedition was 
no sooner completed than all danger was at an end, 
and of course their union also. After dividing 
among themselves what lands they thought proper 
to occupy, they separated ; and though their tenure 
was at first only precarious, yet, in this paiticular, 
they depended not on the king, but on the general 
assembly of the nation.* 

Under the kings of the first race, the fiefs, by the 
mutual connivance of the leaders^ at first became 
annual ; afterwards, held for life. Under the de- 
scendants of Charlemagne, they became hereditary.f 
And when at length Hugh Capet efiected his own 
election, to the prejudice of Charles of Lorrain, in* 
tending to render the crown, which in fact was a 
fWf, hereditary in his own family,^ he established 
the hereditariship of fiefs as a general prinpiple; 
and from this epoch authors date the complete esta« 
blishment of the feudal system in France. 

On the other hand, the lords who gave their 
suffrages to Hugh Capet forgot not the interest of 
their own ambition. They completed the breach of 

* The fiefs were originally called « terrs jure beneficii 
concesse ;'* and it was not till under Charlw le Gros that 
the term fitf Xiegaoi to be in use. — See Benfficium, Gloss. 
Du Cange. 

t Apud Francos vero, sensim pedetentimque, jure hsere* 
ditario ad haeredes subinde' transierxmt feuda ; quod labente 
saeculo nono incepit. — See Feudum, Du Cange. 

^ Hotoman has proved beyond a doubt, in his *' Franco- 
GaUia," that, under the two first races of kings, the crown 
of France was elective. The princes of the reigning family 
had nothing more in their favour than the custom of choos^ 
ing'one of that house. 
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those feeble ties which subjected them to the royal 
anthority, and became everywhere independent. 
They left the king no jurisdiction, either over them- 
selves or their vassals ; they reserved the right of 
waging war with each other ; they even assumed 
the same privilege, in certain cases, with regard to 
the king himself;* so that if Hugh Capet, "by ren- 
dering the' crown hereditary, laid the foundation of 
the greatness of his family, and of the crown itself, 
yet he added little to his own authority, and acquired 
scarcely any thing more than a nominal superior!^ 
over the number of sovereigns who then swarmed 
in France. t 

But the establishment of the feudal system in 
England was an immediate and sudden consequence 
of that conquest which introduced it. Besides, this 
conquest was made by a prince who kept the greater 
part of his army in his own pay, and who was 

* ^e principal of these cases was, when the king reftued 
to appoint judges to decide a difference between himsdf ind 
one of his first barons : the latter had then a right to taks 
up arms against the king ; and the subordinate vassals were 
•o dependent on their immediate lords, that they were 
obliged to follow them against the lord paramount. St. 
Louis, though the power of the crown was in his timemucih 
increased, was oUiged to confirm both this privil^e of tibe 
first barons, and this obligation of their vassals. 

f " The grandees of the kingdom," says Mezeray, " thought 
that Hugh Capet ought to put up with all their insults, be> 
cause they had placed the crown^ on his head : nay, so great 
was their licentiousness, that, on his writing to Audebert« 
viscount of Perigueux, ordering him to raise the siege he 
had laid to Tours, and asking him, by way of reproach, who 
had made him « viscount? that nobleman haughtily an- 
swered, ' Not you, but those who made you a king.*' [Ce 
n'est pas vous, mids oeuz qui vous ont fiat roi.J* 



/ THX CONSTlTimON. ife 

fitaced at the bead of a people over whoiq he Jnras 
•D bereditaiy aoyereign — drcumstances which ga?e 
a totally dilfereot torn to the goveroment.of that 
IdngdoBi. 

Snrronoded by a warlike, thovgh a conquered 
aation, l^^Uiam kept on foot part of hjs army. The 
Snglisb, and after them the Normana themselves^ 
having reroUed, he crashed both; and the new 
king of England, at the bead of victorioos troopa, 
ha\ing to do with two nations lying under a reci- 
procal check from the enmity they bore to each 
other, and, moreover, equally subdued by a sense of 
their unfortunate attempts of resistance, found him- 
self in the most favourable circumstances for be- 
coming an absolute monarch ; and his laws, thus 
promulgated in the midst, as it were, of thunder 
and lightning, Imp^Med the yoke of despotism both 
on the victors and the vanquished. 

He divided England into sixty thousand two boa- 
dred and fifteen military fieis, adl hdd of the crown ; 
the possessors of which were, on pain of forfeiture, 
to take op arms, and repair to hb standard on the 
first signal: be subjected not only the oommon 
people, but even the barons, to all the rigours of 
the feudal government : he even imposed on them 
his tyrannical forest laws.* 

• U» iCMTTcd toMmmU an ezdusive pvMlege of killii^ 
pme throagbout Eoglaad, aiid enacted the wverest penalties 
OB an who fhouUl attempt it without his permission. The 
Hi |H i icsri pn» or rather mitigation, of Uiese penalties, vas one 
of theartides of the «<ChartadeFoftsta»'* which the lyarons 
afterwards obtained by foroe of arms. «* NuUus de oetero 
mittat Tltam» vol ntenOira, pro TCfiatUwe noftri.**— CA. <U 
Fbnai,art. 10. 

VOL. I. C 
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He assumed the prerogative of imposing taxes. 
He invested himself with the whole executive power 
of government. But what was of the greatest con- 
sequence, he arrogated to himself the most exten- 
sive judicial power, by the establishment of the 
court which was called Jt4uh Regi9^-2L formidable 
tribunal, which received appeals from all the courts 
of the barons, and decided, in the lost resort, on 
the estates, honour, and lives of the barons them- 
selves ; and which, being wholly composed of the 
great officers of the crown, removeable at the king's 
pleasure, and having tKe king himself for president, 
kept the first noblemen in the kingdom under the 
same control as the meanest subject. 
: Thus, while the kingdom of France, in con-^ 
sequence of the slow and gradual formation of the 
feudal government, found itself, in the issue, com- 
posed of a number of parts simply placed by each 
other, and without any reciprocal adherence, the 
kingdom of England, on the contrary, from the 
^udden and violent introduction of the same system, 
became a compound of parts united by the strongest 
ties ; and the regal authority, by the pressure of its 
immense weight, consolidated the whole into one 
compact indissoluble body. 

To this difference in the original constitution of 
France and England, that is, in the original power 
of their kings, we are to attribute the difference, 
so little analogous to its original cause, of their pre- 
sent constitutions. This furnishes the solution of 
a problem which, I must confess, for a long tlmb 
perplexed me, and explains the reason why, of two 
neighbouring nations, situated almost under the 
same climate, and having one common origin. 
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one has attained the summit of liberty, the 
T has gradually sunk under an absolute mon- 

1 France, the royal authority was indeed inoon- 
rable ; but this circumstance was by no means 
arable to the general liberty. The lords were 
f thing ; and the bulk of the nation were ac- 
ted nothing. All those wars which were made 
le king had not liberty for their object ; for of 
tbe chiefs already enjoyed too great a share : 

were the mere effect of private ambition or 
oe. The people did not engage in them as 
Ibites in the support of a cause common to all ; 

were drslgged, blindfold, and like slaves, to 
{tandard of their leaders. In the mean time, 
e laws, by virtue of which their masters were 
dered as vassals, had no relation to those by 
b they were themselves bound as subjects, the 
:ance, of which they were made the instm- 
s, never produced any advantageous conse- 
ie in their favour, nor did it establish any 
t|^e of freedom that was applicable to them, 
le inferior nobles, who shared in the inde- 
ioce of the superior nobility, added- the effects 
eir own insolence to the despotism of so many 
dgns; and the people, wearied out by suf- 
^, and rendered desperate by oppression, at 
attempted to revolt. But, being pa^Ued out 
10 many different states, they could never 
t!y agi*ee either in the nature or the times of 
BDinplaints. The insurrections, which ought 
B been general, were only successive and par- 
-. In the mean time, the lords^ ever nniting 
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to avenge their common cause as masters, fell witb 
irresistible advantage on men who were divided: 
the people were thus separately, and by force, 
brought back to their former yoke ; and liberty, 
that precious offspring, which requires so many 
favourable circumstances to foster it, was every- 
where stifled in its birth.* . 

At length, when by conquests, by escheats, or l^ 
treaties, the several provinces came to be re'Uniiedf 
IQ the extensive and continually increasing doml-. 
nions of the monarch, they became subject to tbHr 
new master, already trained to obedience. The 
^w privileges which the cities had been able to 
preseiTC were little respected by a sovereign who 
had himself entered into no engagement for that 
purpose ; and, as the re-unions were made af dif-. 
ftjsrent times, the king was always in a condition 
to overwhelm every new province that accrued to 
him, with the weight of all those he already posr 
sensed. 

. As a farther consequence of these differences W 
tween the times of the re-unions, the several parts 
oCthe kingdom entertained no views of assisting 
each other. When some reclaimed their privi- 

• It may be tesn in Mejeeray, how the Flemiogtyst tke 
tineoCiihe gneat revolt, which was caused, as he aayw, •* liy 
the inveterate hatred of the nobles (lee gentihh^ommes) 
against the people of Ghent," were cnuhed by the uidoii of 
almost all the nobility of France.— ^See liexerajf. Reign qf 
CharUa VI. 

t The word reunion expresses, in the Frendi law, pr 
history, the reduction of a province to an immediate de- 
pendence on the crown. 
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leges y the others, long since reduced to subjectioD^ 
had already forgotten theirs. Besides, these priW* 
leges, by reason of the differences of the govern- 
ments under which the provinces had formerly heen 
held, were also almost every- where different : the 
dreomstances which happened in one place that 
bore little affinity to those which fell out in ano* 
ther; the spirit of union was lost, or rather had 
never existed ; each province, restrained withiddts 
partkular bounds, only served to ensure the general 
sobmission; and the same causes' which had re*- 
doced that spirited nation to a yoke of subjectiott, 
concurred also to keep them under it. 

Thus liberty perished in France, because it 
wanted a favourable culture, and proper sitnatioiK 
Planted, if I may so express myself, but just be^ 
neath the surface, it presently expanded, and sent 
forth some large shoots; but, having taken no root^ 
it was soon plucked up; In England, on the con- 
trary, the seed, lying at a great depth, and bfelng 
covered with an enormous weight, seemed at first 
to be smothered ; but it vegetated with the greater 
force : it imbibed a more rich and abundant "don- 
lishment ; its sap and juice became better assimi- 
lated, and it penetrated and filled up with its roots 
the whole body of the Soil. It was the excessive 
power of the king whidi made England free, be* 
cause it was this very excess that gave rise to the 
spirit of union and of concerted resistance. Pos- 
sessed of extensive demesnes, the king found him- 
seUT independent : invested with the most formida^ 
hie prerogatives, he crushed at pleasure the most 
powerful barons in the realm. It was only by dose 
and namerons confederades, therefore^ that these 
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coald resist his tyranny; they eyen were compelled 
to associate the people in them^ and malse them 
partners of public liberty. 

Assembled with their vassals in their great halL», 
where they dispensed their hospitality, deprived of 
the amnsements of more polished nations ; nata* 
rally inclined, besides, freely to expatiate on ob* 
jects of which their hearts were full ; their conver- 
sation naturally turned on the injustice of the 
public impositions, on the tyranny of the judicial 
proceedings, and, above all, on the detested forest 
laws. 

Destitute of an opportunity of cavilling about the 
meaning of laws, the terms of which ^ere predse, 
or rather disdaining the resource of sophistry, they 
were naturally led to examine the first principles cNf 
society : they inquired into the foundations of ba* 
man authority, and became convinced, that power, 
when its object is not the good of those who are 
subject to it, is nothing more than the right of the 
strongest y and may be repressed by the exertion of 
a similar right. 

The different ordei-s of the feudal government, as 
established in England, being connected by tenures 
exactly similar, the same maxims which were laid 
down as true against the lord paramount, in behalf 
of the lord of an upper fief, were likewise to be ad- 
mitted against the latter, in behalf of the owner of 
an inferior fief. The same maxims were also to- be 
applied to the possessor of a still lower fief: they 
farther descended to the freeman and to the pea- 
sant ; and the spirit of liberty, after having civQ- 
lated through the different branches of the feudal 
sabordination, thus continued to jfiow thiwj^ly. 
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cessive homogsneons channels ; it forced a passage 
into the remotest ramifications ;, and the principle 
of primeval equality became every where diffused 
and established : a sacred' principle^ which neither 
injustice nor ambition can erase ; which exists iu 
every breast, and, to exert itself, requires only to 
be awaisened among the numerous and oppressed 
classes of mankind ! 

But when the barons, whom their personal con- 
sequence had at first caused to be treated with cau- 
tion and regard by the sovereign, began to be no 
longer so — ^when the tyrannical laws of the Con- 
queror became still more tyrannically executed-^ 
the confederacy, for which the general oppression 
had paved the way, instantly took place. The lord, 
the vassal, the inferior vassal, all united. They 
even implored the assistance of the peasants and 
cottagers ; and the haughty aversion with which on 
the continent the nobility repaid the industrious 
iiands that fed them, was, in England, compelled 
to yield to the pressing necessity of setting bounds 
to the royal authority. 

The people, on the other hand, knew that the 
cause they were called upon to defend was a cause 
common to all; and they were sensible, besides, 
that they were the necessary supporters of it. In- 
structed by the example of their leaders^ they spoke 
and stipulated conditions for themselves : they in- 
sisted that, for the future, every individual should 
be entitled to the protection of the law ; and thus 
did those rights with which the lords had strength- 
ened themselves, in order to oppose the tyranny of 
the crown, become a bulwark which was in time to 
restrain their own. 
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CHAPl'ER U. 

A second advantage England had offer France: — tV 
farmed one widMded siaie. 

It was in the reign of Henry .the First, abont forty 
years after the conquest, that we see the abo?e 
canses begin to operate. This prince, having ascepcU 
ed the throne to the exclusion of his elder brother, 
was sensible that he had no other means to main- 
tain his power than by gaining the afl^tion of his 
subjects ; but at the same time he perceived that 
it must be the affection of the whole nation : he, 
therefore, not only mitigated the rigour of the 
feudal laws in favour of the lords, but also annexed 
as a condition to the charter he granted, that the 
lords should allow the same freedom to their re- 
spective vassals. Care was even taken to abolish 
those laws of the Conqueror which lay heaviest on 
the lower classes of the people.* 
Under Henry the Second, liberty took a £Eurther 

• Amongst others, the law of the Cuxfeu, — It m!|^ lit 
matter of curious discussion to inquire what the Anglo- 
Sax<Hi government would in process of time have become, 
and of course the government of England' be at the present 
time, if the event of the conquest had never taken place'; 
which, by conferring an immense as well as unusual power 
on the head of the feudal system, compdled the nobility to 
contract a lasting and sincere union with the people. It if 
very probable that the £ngli8h government would at this 
day be the same as that wMdi long prevafled in Sootlaad 
(where the king and nobles engrossed. Jointly or by tunst 
the whole power of the state;) the same as in Sweden, fhjii 
■am* as in Denmark— countiies whence the Anglo-SsxaBt 
ceme. 
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itride ; and the ancient triai by jury, a modci of pro- 
oednre which is at present one of the most valuable 
parts of the English law, made again, though \m* 
perfectly, its appearance. 

Bat these causes, which had worked bat silently 
aad slowly under the two Henries, who were 
prtnoes in some degree just, and of great capacity, 
atalfested themselves at once under the despotic 
i«lgn of kinf John. The royal prerogative, and 
the forest laws, having been exerted by this prince 
to a degree of excessive severity, he soon beheld a 
general confederacy formed against him : — and liere 
we must observe another circnmstance, highly ad- 
rantageons, as well aff peculiar, to England. 

Engbind was not, like France, an aggregation of 
a nnmber of different sovereignties: it formed bat 
one state, and acknowledged bat one master, one 
general dtle. The same laws, the same kind of 
dependence, eonseqaently the same* notions, the 
same interests, previdled thronghoat the whole. 
The extremities of the kingdom conld, at all times, 
vnlte to give a eheck to the exertions of an mijnst 
power. From the river Tweed to Portsmonth, 
fnm Yarmouth to the Land's -End, all was in mo- 
^oa: the agitation increased from the distance, 
like the rolling waves of an extensive sea; and the 
moBarch, left to himsdf, and destitute of resonrces, 
stir him^f attacked on all sides by an aidversai 
eombination of his subjects. 

No sooner was the standard set up against John, 
than his very courtiers forsook him. In this situa- 
tion, finding ntt part of his kingdom less irritated 
against him than another, having no detached pro- 
mce which he could engage hi his defence b^ v^- 

c 2 
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mises qf pardon or. of pecaliar concessionSy the 
triFial though never- failing resources of go?erB- 
menty he was compelled, with seven of his attend- 
ants, all that remained with him, to submit himacU 
to the disposal 'of his subjects — and he signed at 
Runing-Mead* the charter of the forest, togetbv 
with that famous charter, which, from its superior 
and extensive importance, is denominated Magn§ 
Ctiarta, 

By the former the most tyrannical parts of the 
forest laws were abolished ; and by the latter, the 
rigour of the feudal laws was greatly mitigated in 
favour of the lords. But this charter did not stop 
there ; conditions were also stipulated in favoui; ^ 
the numerous body of the people who had concurred 
to obtain it, and who claimed, with sword in hand, 
a share in that security it was meant to establish. 
It was hence instituted by the Great Charter, that 
the same services which were remitted in favoor 
of the barons should be in like manner remitted in 
favour of their vassals. This charter moreovet 
established an equality of weights and measures 
throughout England ; it exempted the merchants 
from arbitrary imposts, and gave them liberty tc 
enter and depart the kingdom at pleasure : it evoi 
extended to the lowest orders of the state, since 
It enacted, that the villain^ or bondman, shonld 
not be subject to the forfeiture of his implements 
of tillage. Lastly, by the thirty-ninth article oi 
the same charter, it was enacted, that no snlject 
should be exiled, or in any shape whatever mo- 
lested, either in his person or effects, othenrise 

• Anno 1S15.. 
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than by jadgment of his peere^ aud according to the 
law of the land ;* — an ariide so important, that it 
aiay be said to comprehend the whole end and de- 
sign of political societies : — and fram that moment 
the English woold have been a free people, if there, 
were not an immense distance between the making 
of laws and the observing of them. 

Bat though this charter wanted mbst of those 
supports which were necessary to ensure respect to 
it — though it did not secure to the poor and friend- 
less any certain and legal methods of obtaining the 
execution of it (provisions which numberless trans- 
gressions alone could, in process of time, point 
on^y) — yet it was a prodigious advance towards 
the establishment of public liberty. Instead of the 
general maxims respecting the rights of the people 
and the duties of the prince (maxims against which 
ambition perpetually contends, and which it some- 
times even o()enly and absolutely denies^) here was 
substituted a written law, that is, a truth admitted 
by all parties, which no longer required the sup- 
port of argument. The rights and privileges of the 
individual, as well in his person as in his property, 
became settled axioms. The Great Charter, at first 
enacted with so much solemnity, and afterwards 

• NuUiu liber homo capiatur, vel imprisonetur, vel dis- 
Mrfatar de libero tenemoito suo, vel libertatibus, vel libeite 
eoosnetudiiulms suis; aut utlagetur, aut exuletuTj aot 
aliqiioinododestniatur; nee super eum ibimus, nee super 
earn- mittemus, nisi per legale judicium parium suorum, 
vel per legem terrse. Nulli vendemus* nulli negabimus, 
aut differemus. Justitiam vel rectum. — Magna CMtrta, 
cap. xzxix. xl* 
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confirmed at the beginning of every sncceediag 
reigOy became like a general banner perpetually Mt 
np for the union of all classes of the peoplo*^ 
and the foondation was laid on which those equitiK 
ble laws were to rise, which ofler the same astfft* 
ance to the poor and weak as to the rich and pow- 
erful.* 

under the long reign of Henry the Thirds the 
differences which ai'ose between the king and the 
noblee rendered England a scene of confusion. 
Amidst the Ticissitndes which the fortune of war 
produced in their mutual conflict^, the people bc« 
came still more and more sensible of their iiaport- 
ance, and so did, in consequence, both the king and 
the barons also. Alternately courted by both par* 
ties, they obtidned a confirmation of the Great 
Charter, and even the addition of new pmileges* 
by the statutes of Merton and of Marlebridgt. B«t 
I hasten to reach the grand epoch of the relfn of 

* The reader, to be more folly convinced of the reality of 
tiie causes to which the Hberty of England has t>een here 
ascribed, as well as of the truth of the observations made 
at the .same time on the situation of the people of France, 
' needs only to compare the Great Charter, so extennve in its- 
provbions, and in which the barons stipulated in fkvour 
even of the bondman, with the treaty concluded at St. 
lUur, Octobeir 89, 1469, between Louis XI. and several of 
tile princes and peers of France. In this treaty, which was 
made in order to terminate a war that was called » war for 
the public good {pro bono publico), no provision was made 
but oonceming the particular power of a few lords : not a 
wsQKd was inserted in favour of the people. It may be seen 
at large in the piieetjustificativet annexed to tiie Mi* 
moires dt Philippe de Comines, 
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Edward the Firtt-*4i prince who, from hU namerout 
Md pradent law8« hat been denomioated the EngliBh 
JmUnian. 

Possessed of great natural talents, and succeeding 
a prince whose weakness and ii\|n8tice had rendered 
his reign unhappy, Edward was sensible that no* 
thing but a strict administration of justice could, 
on the one side, curb a nobility whom the troubles 
of the preceding reign had rendered turbulent, and, 
on the other, appease and conciliate the people, by 
lecttriog the property of individuals. To this end, 
he made jurisprudence the principal object of his 
attention ; and so much did it improre under his 
care, that the mode of process became fixed ancl 
settled ; Judge Hale going even so far as to affirm, 
that the English laws arrived at once, ei quasi per 
saltmn^ at perfection, and that tliere was more im- 
provement made in them during the first thirteen 
years of the reign of Edward, than in all the ages 
since his time. 

But what renders this sra particularly interesting, 
is, that it affords the firet instance of the admission 
of the deputies of towns and boroughs into parlia- 
ment.* 

Edward, continually engaged in wars, either 
agsunst Scotland or on the continent, seeing more- 
over his demesnes considerably diminished, was 
frequently reduced to the most pressing necessities. 
But though, in consequence of the spirit of the 
times, he frequently indulged himself in particular 

• I mean Uieir legal origin} for the earl of LeiceaCer« 
who had usurped the power during par^ of the preeedfog 
rdgn, had called such deputies up to parliament beftire. 
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acts of injustice, yet he perceived that it was impos- 
sible to extend a general oppression over a body of 
nobles and a people who so well knew how to onite 
in a common cause. In order to raise subsidies, 
therefore, he was obliged to employ a new method, 
and to endeavour to obtain, through the consent of 
"the people, what his predecessors had hitherto ex- 
pected from their own power. The sheriffs were 
ordered * to invite the towns and boroughs of the 
different counties to send deputies to parliament; 
and it is from this aera that we are to date the origin 
of the house of commons. 

It must be confessed, however, that these de- 
puties of the people were not, at first, possessed of 
any considerable authority. They were far from 
enjoying those extensive privileges which, in these 
days, constitute the house of commons a collateral 
part of the government : they were in those times 
called up only to provide for the wants of the king, 
and approve the resolutions taken by him and the 
assembly of the lords.f But it was nevertheless a 
great point gained, to have obtained the right of 

• Anno 1995. 
- t The end mentioned in the sammons sent to the knrds« 
was " de arduis n^;otm r^ni tractatur et consilium impen- 
suri :^ the requisition soit to the commons was, '<* ad ft- 
tiendum et consentiendum." The power enjoyed by the 
latter was ev^n inferior to what they might have expeeted 
fltom the summons sent to them. *' In most of the andent 
statutes they are not so much as named; and in several, 
even when they are mentioned, they are distinguished as 
petitioners merely, the assent of the lords being expressed 
iir^Btradistinction to the request of the commcms."— See 
on this Butject the preface to the Collection of the Statutes 
at Laxge, by Ruffh^ad, and the authorities quoted therein. 
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Uttering tbeir complaints, assembled In a body and 
in a legal way — to have acquired, instead of a dan- 
gerous resource of insurrections, a lawful and re- 
gular mean of influencing the motions of the go- 
vernment, and thenceforth to have become a part 
of it. Whatever disadvantage might attend the sta- 
tion at first allotted to the representatives of the 
people, it was soon to be compensated by the pre- 
ponderance tbe people necessarily acquire, when 
they are enabled .to act and move with method, an4 
especially with concert.* 

And indeed this privilege of naming representa* 
tives, inugnificant as it might then appear, presently 
manifested itself by the most considerable effects. 
In spite of his reluctance, and after many evasions 
unworthy of so great a king, Edward was obliged 
to confirm the Great Charter ; he even confirmed 
it eleven times in the course of his reign. It was 
moreover enacted, that whatever should be done 
contrary to it, should be null and void; that it 
should be read twice a year in all cathedrals ; and 
that the penalty of excommunication should be de- 

*■ France had indeed also her. aMemblies of tbe general 
estates, of the kingdom, in the same mamier as England had 
her parliament ; but then it was only the deputies of the 
towns within the particular domain of the crown, that is, 
for a very small part of the nation, who, under the name of 
the ** third estate," were admitted in those estates ; and it 
is easy to conceive that they acquired no great influence in 
an assembly of sovereigns who gave the law to their lord 
paramount. Hence, when these disappeared, the maxim- 
became immediately established, ** The will of the lung is 
the will of the law :'*— in old French-^*' Que veut le roy, ce 
veut la loy. ' 
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DOQiioed agdnst any one who should presume to 
violate it.* 

At length he converted into an established law • 
privilege of which the English had hitherto had 
only a precarious enjoyment; and, in the statvte 
de tallagio mm eoncedenda, he decreed, that no tax 
should be laid, nor impost lei^ed, without the joint 
consent of the lords and commons.^ A most im^ 
portant statute this, which, in co^functioo with 
Magna Charta, forms the basis of the English Qa«<« 
stitution. If from the latter the EngHsh are to dale 
the origin of their liberty, from the former they 
are to date fhe establishment of it : and as the 
Great Charter was the bulwark that protected the ' 
freedom of individnals, so was the statute in qofOh 
tion the engine which protected the charter Ittelff 
and by the help of which the people were thence^ 
forth to make legal conquests owr the authority of 
the crown. 

This is the period at which we must stop, in 
order to take a distant view, and contemplatB the 
diflfereot prospect which the rest of Europe then 
presented. 

The efficient canses of slavery were daily opera- 
ting, and gidning strength. The independeace of 
the nobles ou the one hand, the ig^Qorance aud weak- 
ness of the people on the other» continued to be ex* 

* Confinnatlofnes Chartaram, cap. 2, S, 4. 

t Nullum tallagium vel auxUluiu* per not, roi bmadsi 
BOitrMj in Titgno nostro ponatur aeu levetur, tine vohutafee 
et MMnau aidiiepiseoporum, epiaooporum, eomitum* YmH^ 
num. mflitum, burgenaium. etaliorum liberorum luMniaun 
d« regno noatro.— <Sta^ an, «4 £d* /. 
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trene s the feudal government still oontiuned to 
diffase oppression and misery ; and such wa» the 
confiisioD of it, that it evea tools away all hopes of 
amendment. 

France, still bleeding from the extravagance ci 
a nobility incessantly engaged in groundless wars, 
either with each other or with the king, wai again 
desolated by the tyranny of that same nohili^, 
haughtily jealous of their liberty, ^r rather of their 
anarchy.* The people, oppressed by those who 
ought to have.giuded and protected them, loaded 
with insults by those who existed by their labour, 
revested on all sides.. . But thdc tumultuous insnr** 
rections. had. scarcely any other object than that of 
giving Tent to the anguish with, which their hearti 
were^ed. They had no thoughts of entering int« 
a general combination^ still les? of changing ^the 
focm'of th«.govemment, and laying a regular plan 
of public libeity. 

Having never extended, their views beyond the 
fields they cultivated, they had no conception of 
those different ranks and orders of men, of those 
distinct and opposite privileges and prerogative, 
wUch are all necessaiy ingredients of a free cons^ 
tntiott. Hitherto confined to the same round of 



• Not contented with onpression, they added iaiult. 
'* When the gentry,** snys Mezeray, *' pillaged and* com- 
mitted exactions on the peasantry, they called the poor 
nttbtext ^ derision, Jaques bonhomme (goodman James). 
This gave rise to a Airious sedition, which was caUed the 
Jaquerie* It b^gan at BeauTais in the year 1367, extending 
itself into most of tiie provinces of France, and was not 
•ppeased but by the destruction of part of those, unhappy 
victiflis, thousands of whom were slaughtered." 
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Tostic employments, they little thought of that 
complicated fabric, which the more informed them- 
selves cannot but with difficulty comprehend, when-, 
by a concurrence of favourable circumstances, the 
structure has at length been reared, and stands dis- 
played to their view. 

In their simplicity they saw no other remedy for 
t|ie national evils than the general establishment of 
the regal power, that is, of the authority of one 
common uncontrolled master, and only longed for 
-that time, which, while it gratified their revenge> 
would mitigate their sufferings, and reduce to the 
same level both the oppressors and the oppressed. 

The nobility, on the other hand, bent solely on 
the enjoyment of a momentary independence, irre- 
eoverably lost the affection of the only men who 
might in time support them; and, equally regard- 
less of the dictates of humanity and of prudence, , 
they did not perceive the gradual and continual ad- 
vances of the royal authority, which was soon to 
overwhelm them all. Already were Normand]^, 
Anjou, Languedoc, and Touraine, re-united to the 
crown; Dauphin^, Champagne, and part of Guienne, 
were soon to follow : France was doomed at length 
to see the reign of Louis the Eleventh ; to see her 
general estates first beoome useless, and be after- 
wards abolished. 

It was the destiny of Spain also to behold h^r 
several kingdoms united under one head^ she was 
fated to be in time ruled by Ferdinand and Charles 
the Fifth :♦ and Germany, where an elective crown 

* Spain was originally divided into twelve tdngdonui, be* 
fides principalities, whidi, by treaties, and espedally- by con- 
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prevented the re^unhns,* was indeed to acquire a, 
few free cities ; but her people, parcelled into ho 
many different dominions, were destioed to remain 
subject to the arbitrary yoke of such of her different 
sovereigns as should be able to maintain their power 
and independence. In a word the feudal tyranny 
which overspread the continent did not compensate^ 
by any preparation of distant advantages, the pre^ 
sent calamities it caused ; nor was it to leave be- 
hind it, as it disappeared, any thing but a more re^ 
gular kind of despotism. > 

But in England, the same feudal system, after 
having suddenly broken in like a flood, had depo- 

quett8, were collected into three kingdoms ; those of Castile, 
Aragon, and Gran§da. Ferdinand V. king of Aragon, married 
Isabena« queen of Castile; they made a Joint conquest of 
the kingdom of Granada ; and these three kingdoms, thus 
united, descended, in 1516, to their grandson Charles V.aad 
formed the Spanish monarchy. At this sera, the kings of 
Spain b^an to be absolute; and the states of the kingdoaw 
ot Castile and Leon, ** assembled at Toledo, in the month 
of November, 1539, were the last in whidi the three orders 
jnet; that is, the grandees, the ecclesiastics, and ttie deputiM 
of the towns." — See The History ^ Spain, by Ferreraa, ' 
* The kingdom of France, as it stood under Hugh Capet 
and his next successors, may, with a great degree of exact- 
ness, bQ compared with the German empire : but the im« 
perlal crown of Germany having, through a corOunction of 
circumstances, continued elective, the emperors, though 
vested with more high-sounding prerogatives than even the 
kings at Franee, laboured under very essential disadvan- 
ti^^ : they eould not pursue a plan of aggrandisement with 
Hm anse steadiness as a line of hereditary sovereign* 
imaOy do ; and the right to. elect them, enjoyed by the 
greater princes of Germany, procured a sufficient power to 
Hme, to protect themselves, as well aa the inferior lotda^ 
agaioft the power of the crown. 



44 ]>B LOLMB ON 

sited, and still continaed to deposit, thd noble seeds 
of the spirit of liberty, union, and sober resistance. 
So early as the time of Edward the tide was seen 
gradually to subside : the laws which protect tiie 
person and property of the individual began to make 
their appearance ; that admirable constitution, Hne 
result of a threefold power, insensibly arose; ^ mai 
the eye might even then discover the verdant aBai<^ 
mits of that fortunate region that was destined ta 
be the seat of philosophy and liberty, which Bre-inw 
separable companions. 

CHAPTER ill. 

The subject continued,^ 

The representatives of the nation, and of the wiiole 
nation, were now admitted into parliament : • the 
great point therefore was gained, that was one day 
to procure them the. great influence which they at 
present possess ; and the subsequent reigns afibrd 
continual instances of -its successive growth. 

Under Edward the Second, the commons began 
to annex petitions to the bills by which they granted 
subsidies ; this was the dawn of their leglslaHve 
authority. 

Under Edward the Third, they dedared they 
would not iu future acknowledge any law to which 

• '* Nov, in my opiBion,** says Philippe de Cominei, hi 
fimec not much posterior to tiioie ot Edward the First* «nd 
with the simplicity of the language of his times, " among 
all the sovereignties I know in the world, that in whidli the 
public good is best attended to, and the least violence exer- 
.eised on the people, is that of Enf^MnA,**--Mimoirea de &h 
mines, liy. y. chap. 18. ' 
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theyhfKd not expressly assented. So6n after this, 
they ezerteii a privU^^io which consists, a^-this 
time, one of the great balanees of the constitution e 
they impeacfaedy and proottrrd to be condemned, 
some of the first ministers of state. Under Henry 
the Fmirthj tbey reAned/to gnait subsidies before 
an answer bad beeitglfen to their petitions. In a 
word, every event of any consequence was attended 
with an inerease of ihe power of the commons f— 
increasea isdeed ^mt dinr and gradual, but which 
were peaceably «nd legaUy effected, and were the 
more fit to engage the attention of the people, and 
ooaleaoe with the andeiit principles of the constitu- 

tiOB. 

Under Henry the Rfth, the nation was entirely 
taken up with its wartir against France ; and in the 
Esign of Henry the Sixth began the fatal contests 
between the houses of York and Lancaster. The 
noise of arms nlone was now to be heard : during 
the sileoce of the laws abeady in being, no tiionght 
was had of enacting new ones ; and for thirty yean 
tagether England presents a wide scene of slaaghter 
and-desobtion. 

At length, under Henry the Seventh, who,- by his 
intermarriage with the house of York, united the 
pretensions of the two families, a general peeioeliMtt 
re.'establisbed, and the prospect of happier days 
seemed to open on the nation. -- But the kmg and 
violent agiti^tioo under wliich it had laboured was 
to be followed by a long and pmnfnl recovery. Henry, 
mounting the throne with sword in hand, and in 
great measure as a conqueror, had promises to ful- 
fil as well as injuries to avenge. In the mean time, 
the people, wearied out l^ the calamities tbey had 
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^d^rgone, and longing only for repose, abhorred 
^?en the idea of resistance; so th^ the remains of 
an almost exterminated nobility beheld themselves 
left defenceless, and abandoned to the mercy of the 
sovereign. 

The commons, on the other hand, accustomed to 
1^ only a second part in public affairs, and finding 
themselves bereft of those who had hitherto, been 
their leaders, were more than ever afraid to fprm, 
of themselves, an opposition. Placed immediately, 
as well as the lords, under the eye of the king, they 
beheld themselves exposed to the same dangers, 
iiike them, therefore, they purchased their personal 
security at the expense of public liberty ; and in 
reading the history of the first two kings of the 
house of l\idor, we imagine ourselves reading the 
relation given by Tacitus of Tiberius and the Roman 
senate.* 

. The time, therefore, seemed to be arrived^ at 
which England must submit, in its turn, to the fate 
ef the other nations of Europe. All those barnen 
which it had raised for the defence of its liberty 
seemed to have only been able to postpone the in- 
eyitable effects of power. ■ 
.. But the remembranoe of their ancient laws, of 
that great charter so often and so solemnly con- 
firmed, was too deeply impressed on the minds of 
the. English to be effaced by transitory evils. Like 
a deep and extensive ocean, which preserves an 
equability of temperature amidst all the vicisSitades 
of seasons, England still retained those principles 
of. liberty which were so universally diffused through 

• * Q|i<n>to quia iUustrior, tanto iiMgis fiUal ac festinantai. 
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all orders of the people ; and they required only a 
proper opportaniiy to manifest themselves. 

England, besides, still continued to possess the 
immense advantage of being one undivided state. . 

Had it been, like France, divided into several di- 
stinct dominions, it would also have had several 
national assemblies. These assemblies, being con- 
vened at different times and places, for this and 
other reasons,- never could have acted in concert ; 
and the power of withholding subsidies, a power so 
Muportant when it is that of disabling the sovereign, 
and binding him down to inaction, would then have 
only been the -destructive privilege of irritating a 
master who would have easily found means to ob- 
tsun supplies from other quarters. 

The different parliaments, or assemblies of these 
sereral states, having thenceforth no means of i«- 
commending themselves to their sovereign, but 
their forwardness in complying with his demands^ 
would have vied with each other in granting what 
it would not only have been fruitless, but even 
highly dangerous, to refuse. The king would not 
have failed soon to demand, as a tribute, a gift he 
most have been confident to obtain ; and the out- 
ward forms of consent would have been left to the 
people only as additional means of oppressing them 
without danger. 

. But the king of England continued, even in the 
time of the Tndors, to have but one assembly be- 
fore which he could lay his wants and apply for re- 
lief. . How great soever the increase of his power 
was, a single parliament alone could furnish him 
with the means of exercising it; and whether it 
was that Uie .members of this parliament enter- 
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talned a deep sense of their adrantagesy at wheiber 
private interest exerted itself in M of patriotism, 
they at all times vindicated the right of granting, 
or rather refusing subsides i and amidst the ge- 
neral wreck of every thing they ought to hare held 
dear, they at least dnng obstinately. to the plank 
whith was destined to pro?e tlie instmment of 
their preservation. 

Under Edward the Sixth, the absurd tyrannical 
laws against high treason (instituted under Renry 
the Eighth) were abolished. But this young and 
virtuous prince having soon passed away, the blood« 
thirsty Mary astonished the world with cruelties, 
which nothing but the ffinaticism of a part of her 
subjects could have enabled her to execute. 

Under the long and brilliant reign of Elizabeth, 
England began to breathe anew; and the ptt>- 
testant religion, being seated once more oft the 
throne, brought with it some more freedom and 
toleration. 

The Star-chamber, that eflfectuai instmment of 
the tyranny of the two Henries, yet continued to 
Sttfosist; the inquisitorial tribunal of the high com- 
mission was even instituted ; and the yoke of Arbi- 
trary power lay still heavy on the subject. But the 
general affection of the people for a queen, whose 
former misfortunes had created such a general con- 
cern, the imminent dangers which EngUmdefecaped, 
and the extreme glory attending that reign, less- 
ened the sense of sudi exertions of antborlty as 
would, in these days, appear the hdght ol tyranny; 
and served at that time to justify, as tbey still do 
to excuse, a princess whose great tlilents, thongli 
not her prindples of government, render faer 
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irorth^ of being ranked among the greatest sove* 
reigns. . 

Under tlie sway of the 6taarts> the nation began 
to recover from its long lethargy. James the First, 
I prince rather impradent than tyrannical, drew 
back the reil which had hitherto disgnised so manf 
tisurpationsy and made an ostentations display of 
ivhat his predecessors had been contented to 
enjoy. 

He was incessantly asserting, that the authority 
ef kings was not to be controlled any more than 
that of God himself. Like him, they were omni- 
potent; and those privileges to which the people so 
clamorously laid claim as their inheritance and 
Mrth-right, were no more than an effect of the 
grace and toleiiuion of (lis royal ancestors.* 

Those principles, hitherto only silently adopted 

B- the cabinet, and in the courts of justice, had 

ialntaiued their ground in consequence of this very 

bscurity. Being now announced from the throne, 

id rtaoanded from the pulpit, they spread an uni- 

nal alarm. Commerce, besides, with its attend- 

% Mts, and, above all, that of printing^ diffused 

«e Salutary notions throughout all orders of 

\ people; a new light began to rise upon the 

Vm; and the spirit of opposition frequently 

ilayed itself in this reign, to which the English 

Mrchs had not, for a long time past, been ac- 

oined. 

H the storm, which was only gathering in clouds 

» Idi dedaratioDi made in pnrliamentc in the yean 
ndlOci* 
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daring the reign of James, began to matter under 
Charles the First; and the scene which opened to 
new, on the accession of that prince, presented 
the most formidable aspect. 

The notions of religion, by a singular concur- 
rence, united with the love of liberty : the same 
spirit which had made an attack on the established 
faith, now directed itself to politics : the royal pre- 
rogatives were brought under the same examination 
as the doctrines of the church of Rome had been 
submitted to ; and as a superstitious religion had 
proved unable to support the test, so neither could 
an authority, pretended to be unlimited, be expect- 
ed to bear it. 

The commons, on the other hand, were recover- 
ing from the astonishment into which the extinction 
of the power of the nobles had, at first, thrown 
them. Taking a view of the state of the nation, 
and of their own, they became sensible of their 
whole strength : they determined to make use of 
it, and to repress a power which seemed, for so 
long a time, to have levelled every barrier. Find- 
ing among themselves men of the greatest capacity, 
they undertook that important task with method 
and by constitutional means ; and thus had Charles 
to cope with a whole nation put in motion and di- 
rected by an assembly of statesmen. 

And here we must observe how different were the 
effects produced in England, by the annihilation of 
the power of the nobility, from those which the 
same event had produced in France. 

In France, where, in consequence of the division 
of the people, and of the exorbitant power of the 
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nobles, the people were accounted nothing— when 
the Dobles themselves were suppressed, the work 
was completed. 

In England, on the contrary, where the no- 
bles had ever viudicated the rights of the people 
equally with their own — in England, where the! 
people had successively acquired most effectual 
means of influencing the motions of the govern- 
ment, and above all were undivided—'When the 
nobles themselves were cast to the ground, the 
body of the people stood firm, and maintained the 
public liberty. 

The unfortunate Charles, however, was totally 
ignorant of the dangers which surrounded him. 
Seduced by the example of the other sovereigns of 
Europe, he was not aware how. different, in r^. 
ality, his situation was from theirs: he had the 
imprudence to exert with rigour on authority which 
he had no ultimate resources to support : an union 
was at last effected in the nation ; and he saw his 
enervated prerogatives dissipated with a breath.* 

. * It might here be db^ected, that when, under Charles 
the First, the r^al power was obliged to submit to the 
power of the people, the king possessed other dominions 
besides England, vis. Scotland and Ireland, and, therefore, 
seemed to enjoy the same advantage as tlie kings of France, 
that of reigning over a divided empire or nation. But, to 
this it is to be answered, that, at the time we mention, Ire- 
land, scarcely civilised, only increased the necessities, and 
ooosequently the dependence, of the king; while Scotland, 
through the conjunction of peculiar circumstances, had 
thrown off her obedience. And though tliose two states, 
even at present, bear no proportion to the compact body of 
the kingdom of England, and seem never to have been able, 
by their union "^Ith it, to procure to the king any dangerous 



B; the lanioiu Bct, called the Pelitlon of Rlgbt, I 
a pMterior itct, to both which he assented, 
compulsory loans and taxes, disguised under 
aanie of beatmleneet, were declared to be conu 
10 lair; arbttrar; imprisonmeDts, and the eiert 
of iniulisl law, were abolished; the conrt of h 
torn mission, and the star-chamber, were s 
pressed;* and the consilcntion, freed froiD 
apparatus of despotic powers with which 
iSidors had obscured it, was restored to its anci 
Inilre. Happjhad been the people, if their leadi 
after having executed so noble a work, had o 
tented themsclres with the gloi? of being the be 
factors of their country. Happy had been the kl 
If, obliged at last to snbmit, hia tnbmiseloD 1 
been sincere, and if he had become sufficiently s 
sible that the only resource he had left was 
iffeclion of his subjects. 

Bat Charles iiaew not how to snrrire the lo«i 
a power he had concelTed to be iudisputablei 
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eonld not reconcile himself to limitations and re* 
atriunts so injurious, according to his notions, to 
sovereign authority. His discourse and conduct 
betrayed his secret designs ; distrust took posses- 
sion of the nation; certain ambitious persons 
availed themselves of it to promote their own views ; 
and the storm, which seemed to have blown over, 
burst forth anew. The contending fanaticism of 
persecuting sects joined in the conflict between 
ftgal haughtiness and the ambition of individuals ; 
the tempest blew from every point of the com- 
IMtfs; the constitution was rent asunder; and 
Charles exhibited in his fall an awful example to 
the universe. 

The royal power being thus annihilated, the 
English made fruitless attempts to substitute a re- 
publican government in its stead. '' It vvas a cu- 
lions spectacle," says Montesquieu, '* to behold the 
ndn efforts of the English to establish among them- 
•elv^ a democracy." Subjected, at first, to the 
(lower of the principal leaders in the lodg parlia- 
neot, they saw that power expire, only to pass 
wKhont bounds into the hands of a protector. They 
law it afterwards parceled out among the chiefs of 
dUferent bodies of soldiers ; and thus shifting with- 
ott end from one Isind of subjection to another, 
they were at length convinced, that an attempt to 
CMablish liberty in a great nation, by malting the 
people interfere in the common business of govern- 
ment, is, of all attempts, the most chimerical; 
that the authority of all^ with which men are 
ttDOsed, is, in reality, no more than the authority 
of a few powerful individuals, who divide the re- 
poibHc amoDg themselves ; and they at last rested 
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in the bosom of the only constitution wTijcii \9^i 
for a great state and a free people ; I mean f /lat In 
,Avhich a chosen number deliberate, and a single 
hand executes; but in which, at the same time, the 
public satisfaction is rendered, by the general rela- 
tion and arrangement of things, a necessary coiidi- 
tion of the duration of government. 

Charles the Second, therefore, was called over ; 
and he experienced on the part of the people that 
enthusiasm of affection which usually attends the 
return from a long alienation. He could not, how- 
ever, bring himself to forgive them the inexpiable 
crime of which he looked upon them to have been 
guilty. He saw with the deepest concern that they 
still entertained their former notions with regard 
to the nature of the royal prerogative ; and, bent 
upon the recovery of the ancient powers of the 
crown, he only waited for an opportunity to break 
those promises which had procured his restora- 
tion. 

But the very eagerness of his measures frustrated 
their success. His dangerous alliances on the con- 
tinent, and the extravagant wars in which he in- 
volved England, joined to the frequent abuse he 
made of his authority, betrayed his designs. The 
eyes of the nation were soon opened, and saw into 
his projects ; when, convinced, at length, that no- 
thing but fixed and irresistible bounds can be an 
effectual check on the views and efforts of power, 
they resolved finally to take away those remnants 
of despotism which still made a part of the regal 
prerogative. 

The military services due to the crown, the re- 
mains of the ancient feudal tenures, h^A.\^'Qi^« 
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ready abolished; the laws against heretics were 
now repealed; the statute for holding parliaments 
once at least in three years was enacted ; the Ha- 
beas Cdtrpus act, that barrier of the sufagect's per- 
sonal safety, was established; and such was the 
patriotism of the parliaments, that it was under a 
king the most destitute of principle that liberty re< 
ceived its most efficacious supports. 
' At length, on the death of Charles, began a reign 
which affords a most exemplary lesson both to kings 
and people. James the Second, a prince of a more 
rigid disposition, though of a less comprehensive 
understanding than his late brother, pursued still 
more openly the project which had already proved 
so fatal to his family. He would not see that the 
great alterations which had successively been effect- 
ed in the constitution rendered the execution of it 
daily more and more impracticable : he imprudently 
suffered himself to be exasperated at a resistance 
he was in no condition to overcome ; and, hurried 
away by a spirit of despotism and a monkish zeal, he 
ran heeidlong against the rock which vizA to wreck 
his authority. > 

He not only used in his declarations the alarming 
expressions of absolute power and unlimited obe- 
dience — he not only usurped to himself a right to 
dispense with the laws; but moreover sought to 
convert that destructive pretension to the destruc- 
tion of those very laws which were held most dear 
b^ the nation, by endeavouring to abolish a religion 
for which they had suffered the greatest calamities, 
in order to establish on its ruins a mode of faith 
which repeated acts of the legislature had pro- 
scribed—and prosckibedf not because it tended to 
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Mtabluh in England the doctrines of tntnsnbstan* 
tiation and purgatory, doctrines in themselves of no 
pcditical moment ; but because the unlimited power 
of the sovereign had always been made one of its 
prindpal tenets. 

To endeavour^ therefore, to revive sneh a reB- 
gion, was not only a violation of the laws, bat was, 
by one enormous isolation, to pave the way for 
others of a still more alarming nature. Hence the 
English, seeing that their liberty was attacked even 
in its first principles, had recourse to that remedy 
which reason and nature point out to the people, 
when he who ought to be the guardian of the laws 
}>eoomes their destroyer ; they withdrew' the aller 
giance which they had sworn to James, and thought 
themselves absolved from their oath to a king who 
himself disregarded the oath he had made to his 
people. 

But, instead of a revolution like that which de« 
throned Charles the First, which was effected by a 
great effusion of blood, and threw the state into a 
general and terrible convulsion, the dethronement 
of James proved a matter of short and easy opera- 
tion. In consequence of the progressive informa- 
tion of the people, and the certainty of the princi 
pies which now directed the nation, the whole wer 
unanimous. All the ties by which the people wei 
bound to the throne were broken, as it were, \ 
one single shock; and James, who, the mome 
before, was a monarch surrounded by subjects, t 
came at once a simple individual in the midst of t 
nation. 

Tliat which contributes, above all, to distingr 
this event as Angular in the annals of mankinc 
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the moderalioiiy I may even say, thalegaUtyy which 
accompanied it. As if to dethrone a iLing, who 
soagfat to set himself above the laws, had been a 
natural consequence of, and prodded for by, the 
principles of government, every thing renuUned in 
its place ; the throne was declared vapant, and a 
new line of sncoession was established. 

Nor was this all; care was had to repair the 
breaches that had been made in the constitution, 
as well as to prevent new ones ; and advantage was 
taken of the rare opportunity of entering into an 
ori^al and express compact between king and 
people. 

An oath was required of the new king, more pre<f> 
dse than had been taken by his predeceuors : and 
it was consecrated as a perpetual formula of such 
oaths. It was determined, that to impose taxeii 
without the consent of parliament, as well as to 
keep up a standing army in time of peace, are con* 
trary to law. The power which the crown had 
constantly claimed, of dispensing with the laws, 
was abolished. It was enacted, that the subject, of 
whatever rank or degree, had a right to present 
petitioi^a to the king.* Lastly, the key-stone was 

* The knrds and oomxnoiis, previous to the coronation 
of king William and queen Mary, had framed a bill which 
ooBtained a declaration of the ri^tt which they claimed 
in behalf of the people, and was in consequence called the 
*' Bill of Rights." This bill contained the articles above, 
as w^ as some others { and having received afterwards the 
royal assent, became an act of parliament, under the title 
(tf *< An act declaring the Rights and Liberties of the Sub* 
ject, and settling the Succession of the C^wn.** A. J Wil- 
Uam and 'Mary, sess. 2, cap. i, 

D 2 
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put to the arch, by the final establishment of the 
Uberty of the press.* 

The revolution of 1689 is, therefore, the third 
grand sera in the history of the constitution of 
England. The Great Charter had marked out the 
limits ^ithin which the royal authority ought t0 be 
confined ; some outworks were raised in the reign 
of Edward the First ; but it was at the revolution 
that the circumvallation was completed. 

It was at this sera that the true principles of civil 
society were fully established. By the expulsion of 
a king who had violated his oath, the doctrine of 
resistance, that ultimate resource of an oppressed 
people, was confirmed beyond a doubt. By the 
exclusion given to a family hereditarily despotic, it 
was finally determined that nations are not the pro- 
perty of kiuKS. The principles of passive obedience, 
the divine and indefeasible right of kings — in a 
word, the whole scaffolding of false and supersti« 
tious notions^ by which the royal authority had till 
then been supported — fell to the ground ; and in 
the room of it were substituted the more solid and 
durable foundations of the love of order, and a 
sense of the necessity of civil government among 
mankind. 



. • The liberty of the press was, properly speaking, esta- 
blished only four yean afterwards, in consequence of the 
refusal which the parliament made at that time to conti- 
nue any longer the restrictions which had before been set 
iiponit. 
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CHAPTER IV. 

0/ the Legislative Power. 

In almost aU the states of Europe, the will of thQ 
prince holds the place of law ; and custom has so 
confounded the matter of right with the matter of 
fact, thAt their lawyers generally represent the le* 
gislatlTe authority as essentially attached to the 
character of king; and the plenitude of his power 
seems to them necessarily to flow from the very der 
finition of his title. 

The English, placed in more favourahle cir* 
cumstauces, have judged differently : they cpuld 
not believe that the destiny of mankind ought to 
depend ou a play of words, and on scholastic 
subtilties ; they have, therefore, annexed no other 
idea to the word king, or roy, a word known also 
to their laws, than that which the Latins annexed 
to the word rejp, and the northern nations to 
cyning. 

. In limiting, therefore, the power of their king, 
they have acted more consistently with the ety- 
mology of the word; they have acted also more 
consistently with reason, in not leaving the laws 
to the disposal of the person who is already in- 
vested with the public power of the state, that 
is, of the person who lies under, the greatest and 
most important temptations to set himself abov^ 
them. 

The basis of the English constitution, the capital 
principle on which all others depend^ w, that the 
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legislatiire power belongs to parliament alone ; that 
is to say, the power of establishing laws^ and of 
abrogating, changing, or explaining them. 

The constituent parts of pariUunent are, the 
king, the house of lords, and the house of com« 
mons. 

The house of commons, otherwise the assembly 
of the Representatives of the nation, is composed 
of the deputies of the diflerent counties, each of 
which sends two ; of the deputies of certain towns, 
^' which London (including Westminster and 
Southwark) sends eight— other towns, two or 
one ; and of the deputies of the universities oi 
Oxford and Cambridge, each of which sends 
^wo. 

Lastly, since the act of union, Scotland sends 
forty-five deputies s who, added to those just men- 
tioned, mako up the whole number five hundred 
and fifty*eigbt* Tho«e deputies, though separately 
elected, do not eolely represent the town or county 
that sends them, as is the case with the deputies 
of the United Provinces of the Netherlands, or 
of the Swiss Cantons; but, when they are once 
admitted, they represent the whole body of the 
nati<ni. 

The qualifications required for being a member 
flf the house of commons are, for representing a 
eonnty, to be bom a subject of Great Britain, and 
to be possessed of a landed estate of six hundred 
ponndaayear; and of three hundred, for repre- 
senting a town or borough. 

The qualifications required for being an elector 
in a county are> to be possessed, in that GOiai^» 
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of a freehold of forty Bhillings a year.* With re- 
gard to electors in towns or boroughs, they must 
be freemen of them ; — a word which now signifies 
certain qnalifications expressed in the particular 
charters. 

When the king has determined to assemble a 
parliament, he sends an order for that purpose to 
the lord chancellor; who, after receiving the same, 
sends a writ, under the great seal of England, ^o 
the sheriff of etery county, directing him to take 
the necessary steps for the election of members for 
the county^ and the towns and boroughs contained 
in it. Three days after the reception of the writ, 
the sheriff most, in> his turn, send his precept to 
the magistrates of the towns and boroughs, to order 
them to make their election within eight days 
after the receipt of the precept, giving foiy: days' 
notice of the same. And the sheriff himsdf must 
proceed to the election for the county, not sooner 
than ten days after the receipt of the writ, nor later 
than sixteen. 

The principal precautions, taken by the law, to 
ensure the freedom of elections, are, that any can* 
didate, who, after the date of the writ, or even after 
the vacancy, shall have given entertainments to the 
electors of a place, or to any of them, in order to 
his being elected, shall be incapable of serring for 
that place in parliament ; and that if any person 
(^ves, or promises to give, any money, employment^ 
or-reward, to a voter, in order to influence his vote^ 

* This Areehoild mint have bem possessed by the elector 
one whole year at least before the time of election, except it 
has devolved to him by inheritance, by marriage, by A lAit 
Win, or by promotion to an office. 
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he, as well as the voter himself, shall be condemned 
to pay a fine of live hundred pounds, and for ever 
disqualified to vote, and hold any office in a corpo- 
ration — the -faculty, however, being reserved to 
both, of procuring indemnity for their own offence^ 
by discovering some other offender of the same 
kind. 

It has been moreover established, that no lord 
of parliament, or lord-lieutenant of a county, has 
any right to interfere in the elections of members ; 
that any officer of the excise, customs, &c. who 
shall presume to intermeddle in elections, by influ- 
encing any voter to give or withhold his vote, shall 
forfeit one hundred pounds, and be disabled to hold 
any office. Lastly, all soldiers quartered in a place 
Where an election is to be made must move from it, 
at least one day before the election, to the distance 
of two miles or more, and return not till one day 
after the election Is finished. 

The house of peers, or lords, is composed of the 
lords spiritaal, who are the archbishops of Canter- 
bury and of York, and the twenty-four bishops ; 
and of the lords temporal, whatever may be their 
respective titles, such as dukes, marquises, earls, 
&c. 

Lastly, the king is the third constitutive part of 
parliament : it is even he alone who can convoke 
it ; and he alou|e can dissolve or prorogue it. The 
effect of a dissolutioa is, that from that moment 
the parliament completely ceases to exist; the 
commission, given to the members by their consti- 
tuents, is at an end ; and, whenever a new meeting 
pf parliament shall happen, they must be elected 
abew; A prorogation is an adjournment to a term 
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appointed by tjbekiiig; till which the existence of 
parliament is simply interrupted, and the function 
of the deputies suspended. 

When the parliament meets, whether it be by vir- 
tue of a new summons, or whether, being composed 
of members formerly elected, it meets again at the 
expiration of the term for which it had been pro* 
rogued, the king either goes to it in person, in- 
vested with the insignia of his dignity, or appoints v 
proper persons to represent him on that occasion^ 
and opens the session by laying before the parlia- 
ment the state of the public affairs, and inviting it 
to take them into consideration. The presence of 
the king, either real or represented, is absolutely 
requisite at the first meeting; it is that which gives 
life to the legislative bodies, and puts them in 
action. 

The king, having concluded his declaration, with* 
draws. The parliament, which is then legally in- 
trusted with the care of the national concerns, 
enters upon its functions, and continues to exist 
till it is prorogued or dissolved. The house of 
commons, and that of peers, assemble separately ; 
the latter under the presidence of the lord chan- 
cellor, the former under that of their' speaker; 
and both separately adjourn to such days as they re- 
spectively think proper to appoint. 

As each of the two houses has a negative on the 
propositions made by the other, and there is, conse- 
quently, no .danger of their encroaching on each 
other^s rights, or on those of the king, who has 
likewise his negative upon them both, any question 
judged by them conducive to the public good, with- 
mit exception, may be made the subject of their 
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respective deiiberations. Suc^ are« for instance, 
new limitations, or extensions, to be given to tlie 
authority of tlie Iting ; the establishing of new laws, 
or malcing changes in those already in being. Lastly, 
the different kinds of public provisions, or establish- 
ments^^he various abuses of administration, and 
their remedies — become, in every session, the ob- 
jects of the attention of parliament. 

Here, however, an important observation must 
.be made. Ail bills for granting money must have 
their beginning in the house of commons : the lords 
cannot take this object into their consideration but 
in consequence of a bill presented to them by the 
latter; and the commons liave at all times beeofso 
anxiously tenacious of this privilege, that they have 
never suffered the lords even to make any change in 
the money-bilis which they have sent to them ; and 
the lords aire expected simply and solely either to 
accept or reject theui« 

This excepted, every member, in each house, 
may propose whatever question he thinks proper. 
If, after being considered, the matter is found to 
deserve attention, the person who made the propo- 
sition, usually with some others adjoined to him, 
is desired to set it down in writing. If, after more 
complete discussions of the subject, the proposition 
is carried in the affirmative, it is sent to the other 
house, that they may, in their turn, take it into 
consideration. If the other house reject the bill, it 
remains without any effect : if they agree to it, no«> 
thing remains wanting to its complete establishment 
but the royal assent. 

When there is no business that requires imme- 
diate dispatch, the king usually waits till the end of 
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the session^ or at least till a certain namber of bills 
are ready for him, before he declares his royal 
pleasure. When the time is come, the king goes 
to parliameot in the same state with which he 
opened It ; and while he is seated pq the throne^ a 
cleric, who has a list of the Mils, gives, or refuses, 
as h& reads, the royal assent. 

When the royal assent is given to a public iHl]« 
the derk says, le roy le veut. If the bill be a 
private bill, he says, soit fait comme il est deiiri^ 
If the bill has subsidies for its object, he says, h 
roy remercie ses loyatue ^ets, accepte leur bcnevo-t 
lemce, ei atusi le veut. Lastly, if the king does not 
think proper to assent to the bill, the clerk saySj, 
le rojf t^avisera ; which is a mild way of giving » 
refusal. 

It is, however, pretty singular, that the king of 
England should niake use of the French language 
to declare his intentions to his parliament. This 
custom was introduced at the €onquest,* and has 
been continued, like other matters of form, which 
sometimes subsist for ages after the real substance 
of things has been altered: and Judge Blackstooe 
expresses himself on this subject in the following 
words : '' A badge, it must be owned (now the only 
one remaining), of cbnquest ^ and which one wopld 

• WiBiam the Caaqaetor added, to the other changes 
he introduced^ the abolition of the English language in al^ 
public aa w^ aa judidal transactions, and substituted for 
it tlie French tlutt was spoken in his time: hence the num- 
ber of old French wor48 that are met with in the style of 
tile English laws. It was only under Edward III- that the 
£agiteh language began to be re-established in the coorta 
oCiHstloe. 
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wish to see fall into total oblivion, unless it be re-' 
seired as a solemn memento to remind us that our 
liberties are mortal, having once been destroyed by 
a foreign force.** 

When the king has declared his diflFerent inten- 
tions, he prorogues the parliament. Those bills 
which he has rejected remain without force : those 
to which he has assented become the expression of 
the will of the highest power acknowledged iuEng. 
land : they have the same binding force as the edits 
enrigUtris have in France, and as the popttliscUa 
had in ancient Rome : in a word, they are laws. 
And though each of the constituent parts of the 
parliament might, at first, have prevented the ex- 
istence of those laws, the united will of all the three 
\s now necessary to repeal them. 

CHAFFER V. 

p/ the Executive Power, 

When the parliament is prorogued or dissolved, it 
ceases to exist ; but its laws still continue to be in 
force : the king remains charged with the execution 
of them, and is supplied with the ue(!essary power 
for that purpose. 

' It is, however, to be obseiTcd, that though, in his 
political capacity of one of the constituent parts of 
the parliament (that is, with regard to the share 
allotted to him in the legislative authority), the king 
Is undoubtedly sovereign, and only needs allege his 
will when he gives or refuses his sCssent to the bills 
presented to him ; yet, in the exercise of his powers 
of government, he is no more than a n^agistrate ; 
and the laws^ whether those that existed before 
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him, or those to which, by his assent^ he has given 
being, must direct his conduct, and bind him equally 
with his subjects. 

I. The first prerogative of the king, in his capacity 
of supreme magistrate, has for its object the ad- 
ministration of justice. 

1. He is the source of all judicial power in the 
state : he is the chief of all the courts of law, and 
the judges are only his substitutes : every thing is 
transacted in his name ; the judgments must be ^ 
with his seal, and are executed by his officers. 

2. By a fiction of the law, he is looked upon as 
the universal proprietor of the kingdom : he is in 
consequence deemed directly concerned in all of- 
fences ; and, for that reason, prosecutions are to be 
carried on in his name in the courts of law. 

3. He can pardon offences, that is, remit the pu- 
nishment that has been awarded in consequence of 
his prosecution. 

II. The second prerogative of the king is, to be 
the fountain of honour, that is, the distributor of 
titles and dignities : he creates the peers of the 
realm, as well as bestows the different degrees of 
inferior nobility. He moreover disposes of the 
different offices, either in the courts of law, or else- 
- where. 

III. The king is the superintendent of commerce ; 
he has the prerogative of regulating weights and 
measures ; he alone can coin money, and can give a 
currency to foreign coin. 

IV. He is the supreme head of. the church. In 
this capacity he appoints the bishops, and the two 
archbishops 5 and he alone can convene the assembly 
of the clergy. This assemblyds formed in England, 
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OQ the model of the parliament : the bishops form 
the upper house ; deputies from the dioceses, and 
from the several chapters, form the lower house ; 
the assent of the king is lil^ewise necessary to the 
validity of their acts, or canons ; and tlie Icing can 
prorogue or dissolve the convocation. 

V. He is, in right of his crown, the generalissimo 
of all sea or land forces whatever; he alone can levy 
troops, equip fleets, build fortresses, and fill all the 
posts in them. 

VI. He is, with regard to foreign nations, the re* 
presentative and the depositary of all the power and 
collective majesty of the nation ; he sends and re- 
ceives ambassadors; he contracts alliances; and 
has the prerogative of declaring war and of making 
peace, on whatever conditions he thinks proper. 

VII. In fine, what seems to carry so many powers 
to the height, is, its being a fundamental maxim, 
that the king can do no lorong : whidi does not sig- 
nify, however, that the king has not the power of 
doing ill, or, as it was pretended by certain persons 
In former times, that every thing he did was law- 
ful ; but only that he is above the reach of all courts 
of law whatever, and that his person is sacred and 
inviolable. 

CHAPTER VI. 

The Boundaries which the Constiiution has set to the 
Royal Prerogative, 

In reading the foregoing enumeration of the powers 
with which the laws of England have intrusted the 
king, we are at a loss to reconcile them with the 
idea of a monarchy, which, we are told, is limited. 
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The king not only unites iti himself all the branches 
of the executive power ; he not only disposes, with^^ 
out controly.of the whole military power in thestfUe^ 
but he isy moreover, it seems, master of the law 
itself, since he calls up and dismisses, at his will^ 
the legislative bodies. We find liim, therefore, at 
first sighty invested with all the prerogatives that 
ever were claimed by the most absolute monarchs i 
and we are at a loss to find that liberty which the 
English seem so confident they possess. 

But the representatives of the people still have** 
and that is saying enough;— they still have in thelf 
hands, now that the constitution is fully established, 
the same powerful weapon which enabled tbdr an* 
cestors to establish it. It is still from their liber* 
ality alone that the king can obttdn subsidies ; and 
\b these days, when every thing is rated by pecuniary 
estimation^when gold is become the great moving 
spring of affairs — ^it may be safely affirmed, that he 
who depends on the will of other men, with regard 
to so important an article, is (whatever his power 
may be in other respects) in a state of real de- 
pendence. 

This is the case of the king of England. He has, 
in that capacity, and without the grant of his people, 
scarcely any revenue. A few hereditary duties on 
the exportation of wool, which (since the estaUish- 
ment of manufactures) are become tacitly extin- 
guished ; a branch of the excise, which, under 
Charles the Second, was annexed to the crown as 
^D indemnification for the military services it gave 
upt and which, under George the Second,was fixed al 
seven thousand pounds ; a duty of two shillings on 
every ton of wine imported ; the wrecks of f hips of 
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which the owuen remain uDknown; whales and 
tturgcous thrown on the coast ; swans swimming 
OB public rivers ; and a few other feudal relics, now 
compose the whole appropriated revenue of the 
king, and are all that remain of the ancient inherit- 
ance of the crown. 

. ThO'king of England, therefore, has the preroga- 
tive of commanding armies, and equipping fleets ; 
but without the eoncurrence of his parliament he 
cannot maintain them. He can bestow places and 
employments ; but without his parliament he can- 
not pay the salaries attending on them. He can de- 
dare war ; but without his parliament it is impos* 
sible for him to carry it on. In a word, the royal 
prerogative, destitute as it is of the power of im- 
posing taxea, is like a vast body which cannot of 
itself accomplish its motions ; or, if you please, it 
is like a ship completely equipped, but from which 
.the parliament can at pleasure draw off the water, 
and leave it aground — and also set it afloat again, by 
granting subsidies. 

And indeed we see that since the establishment 
of this right of the representatives of the people to 
grant or refuse subsidies to the crown, their other 
privileges have been continually increasing. Though 
these representatives were not, in the beginning, ad- 
mitted into parliament but upon the most disadvan- 
tageous terms, yet they soon .found means, by join- 
ing petitions to their money-bills, to have a share 
in framing those laws by which they were in future 
to l>e governed; and this method of proceeding, 
which at first was only tolerated by the king, they 
afterwards converted into an express right, by de- 
claring, under Henry the Fourth, that they would 
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not, thenceforward, come to any resolutions with 
regard to subsidies, before the Isiug had given a pre- 
cise answer to their petitions. 

In subsequent times we see the commons con- 
stantly successful, by their exertions of the same 
privilege, in their endeavours to lop off the despotic 
powers which still made a part of the regal prero- 
gative. Whenever abuses of power had taken place, 
which they were seriously determined to correct, 
they made grievances and supplies (to use the ex- 
pression of sir Thomas Wentworth) go hand in hand^ 
together; which always produced the redress of 
them. And in general, when a bill, in consequence 
of its being judged by the commous essential to the 
public welfare, has been joined by them to a money- 
bill, it has seldom failed to pass in that agreeable 
company,* 

CHAPTER VII. 

The same subject continued. 
But this force of the prerogative of the commons, 

* In mentioning the f(x-cible use which the commons have 
at times made of their power of granting subsidies, by 
joining provisions of a different nature to bills that had 
grants for their object, I only mean to show the great effl- 
ciency of that power, which was the subject of this chap- 
ter, without pretending to say any thing as to the propriety 
.of the measure. The house of lords have even found it 
^necessary (which confirms what is said here) to form, as.it 
.were, a confederacy among themselves, for the security, of 
.their legislative authority, against the unbounded use which 
,.the commons might make of their power of taxation; and 
it has been made a stapding or^er of their house, to reject 
any bill whatsoever to which a money-bill has been tacked. 
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and the facility with which it may be exerted, hdw* 
ever necessary for the first establishment of the 
constitution, might prove too considerable at pre* 
sent, Vhen it is requisite only to support it. There 
might be the danger, that, if the parliament should 
ever exert their privilege to its full extent, the 
prince, reduced to despair, might resort to fatal ex- 
tremities ; or that the constitution, which subsists 
only by virtue of its equilibrium, might in the end 
be subverted. 

Indeed, this is a case which the prudence of par- 
liament has foreseen. They have, in this respect, 
imposed laws upon themselves ; and, without touch- 
ing the prerogative itself, they have moderated the 
exercise of it. A custom has for a long time pre- 
vailed, at the beginning of every reign, and in the 
kind of overflowing of affection which takes place 
between a king and his first parliament, to grant 
the king a revenae for his life ; a provision which, 
with respect to the great exertions of his power, 
does not abridge the influence of the commons, but 
yut puts him in a condition to support the dignity of 
the crown, and affords him, who is the first magi- 
strate in the nation, that independence which the 
laws insure also to those magistrates who are par- 
ticularly intrusted vrith the administration of jus- 
tice.* 

* The twelve Judges.— Their eommissioiiB, HhMi in 
former thnes were often given them durante beneplacU^t 
BOW must always " be made qitamdiu se bene getserfnt, 
and Oieir salaries ascertained j but, upon an address of bott 
hotues, it may be lawftil to remove tliem.**— S!(«tf . tS WiU. 
Ill, c. S. In the first year oi the reign of his present ma- 
jesty, it Was moreover enacted, that the eommissions of tiie 
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* Tbia conduct of t)ie parliaraeiii provides ao acU 
(Dirfitll^ remedy for the accidental disorders of the 
states For thoogh, by the wise diistributiou of tlie 
powers of goTernroeuty great usurpations are be- 
come ip a numner impracticable^ nevertheless it is 
luipOH^iUe bul thi^t^ in consequence of the continual, 
though silentj efforts of the executive power to ex* 
tead it^elf^ abuses will at length slide in. But here 
the powers, wisely l^ept in reserve by the parlia- 
ment, afford the means of remedying them. At 
the eud of each reign, the civil list, and couse- 
qiieiiUy that kind of independence which it pro-, 
eared, are a^ an end. The successor finds a throne, 
a iceptre, aii4 a crown ; but he finds neither power, 
nor even dignity ; and before a real possession of 
all these things be given him, the parliament have 
k in their power to take a thorough review of the 
state* as well as correct the several abuses that may- 
have ocept in during the preceding reign; and thus 
the constitution may be brought back to its first 
prfnclples. 

England* therefpne, by this mean, enjoys one Very 
great advaniage-^ne that all free states have songht 
to poocare (or themselves ; I mean that of a periodic 
«al reformation. But the expedients which legis« 
liHors hafe contrived for this purpose in other 
QDontries, have always, when attempted to be car- 
ried Into practice, been found to be productive of 
nry 4to^iv9PtHgeous consequences. Those laws 
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which wer^.made in Rome, to restore that equality 
which is the essence of a deniocratical government; 
were always found impracticable : the attempt alone 
endangered the overthrow of the republic; and the 
expedient which the Florentines called ripigliar ii 
stato proved nowise happier in its consequences. 
This was because all those different remedies were 
destroyed beforehand, by the very evils they were 
meant. to cure; and the greater. the abuses were, 
the more impossible it was to correct them. • 

But the mean of reformation which the parlia- 
ment of England has taken care to reserve to. itself, 
is tlie more effectual, as it goes less directly to its 
end. It does not oppose the usurpations of prero- 
gative, as it were, in front ; it does not encounter 
it in the middle of its career, and in the fullest 
flight of its exertion ; but it goes in search of it to 
its source, and to the principle of its action : itrdoes 
not endeavour forcibly to overthrow it; it only 
enervates its springs. 

What increases still more the mildness of the 
operation is,, that it is only to be applied to the 
usurpations themselves, and passes by what would 
be far more formidable to encounter, the obstinacy 
and pride of the usurpers. > 

Every thing is transacted with a new sovereign, 
whOj till then, has liad no share in public affairs, 
and has taken no step which he may conceive him- 
self bound in honour to support. In fine, they dO' 
not wrest from him what the good of the state re- 
quires he should give up: he himself makes the. 
sacrifice. 

.The truth of all these observations is remarjcably' 
confirmed by the events that followed the reigns of- 
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the two last Henries. Every barrier that protected 
the people against the iDcursioos of power had l)eeh 
broken throagb. The parliament, in their terror, 
had even enacted that proclamations, that is, the 
will of the Icing, shouM have the force of laws ;• 
the constitntion- seemed really undone.. Yet, on the 
first opportunity afforded by a new reign, liberty 
began again to nialce its appearanceif And when 
the nation, at length recovered from its long suphie- 
iiess, had, at the accession of Charles the First, 
mother opportunity of a change of sovereign, that 
enormous ms^s of abuses, which had been accumu- 
lating, or gaining strength, during five successive 
reigns, was removed, and the ancient laws were re- 
stored. 

To which add, that this second reformation, 
which Was so exteT)sive in its effects, and might be 
called a new creation of the constitution, was ac- 
complished without producing the least convulsion. 
Charles the First, in the same manner as Edward 
the Sixth (or his uncle, the regent duke of Somer- 
Kt) bad done In former times, assented to every re. 
guUition that was passed ; and whatever reluctance 
he might at first manifest, yet the act called .M& Pe- 
Htkm of 'Right (as well as the bill which afterwards 
eompleced the work) received the royal sanction 
Mthoat bloodshed. 

^ « Stat. sr^Hen. VIII. chap. 8. 

t The laws 'Concerning treason* pasfod under Hen^ the 
Vghth, which judge Blackstone calls *' an anuuung heap of 
wUd and new-fangled treasons/' were, together wit]^ tha. 
Mitute Juft-mentioned, repealed in (he "beginning bt the 
nign df Edward the Sixth. 
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It is traey great liiisfortanes followed; but thef 
were the effects of particular circumstances. The 
nature and extent of regal authority not having 
heen accurately defined during the time which pre* 
ceded the' reigns of the Tudors, the exorbitant power 
of the princes of that house had gradually intra* 
duced political prejudices, of e?en an extravagant 
kind : those prejudices, having had a hundi'ed and 
fifty years to talie root, could not be shaken off but 
by a kind of general convulsion ; the agitation con* 
tinued after the action, and was carried to excess l^ 
the religious quarrels that arose at that time* 

CHAPTER VIII. 

New Restrictions, 

The commons, however, have not entirely relied on 
the advantages of the great prerogative with which 
the constitution has intrusted them. 

Though this prerogative Is, in a manner, out of 
danger of an immediate attack, they have neverthe« 
less shown at all times the greatest jealousy on its 
account. They never suffer, as we have observed 
before, a money-bill to begin anywhere but with 
themselves ; and any alteration that may be made 
in it, in the other house, is sure to be rejected* 
If the commons had not mpst strictljr^ reserved to 
themselves the exercise of a prerogative on which 
their very existence depends, the whole might at 
length have slidden into that other body, which 
they might have suffered to share in it equally with 
them. If any other persons, besides the represent- 
atives of the people, had a right to make an offer ol 
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the produce of the labour of the people, the execn- 
Uve power would soon have forgotten that it only 
exists for the advantage of the public.* 

Besides, though this prerogative has of itself, we 
fluy say, an irresistible efficiency, the parliament 
lias neglected nothing that may increase it, or at 
least the facility of its exercise ; and though they 
JbATC allowed the general prerogatives of the sove- 

• As Uie crown has the undisputed prerogative of assent- 
ing to, and dissenting firora, what lulls it thinks proper, as 
wdl as of convening, proroguing, and dissolving the par- 
Bament whenever it pleases, the latter have no assurance 
of having a r^;ard paid to their bills, or even of being al- 
lowed to assemble, but what may result from the need the 
crown stands in of their assistance : the danger, in that re> 
^ect, is even greater for the commons than for the lords, 
who eujoy a dignity which is hereditary, as well as inherent 
to their persons, and form a permanent body in the state ; 
whereas the commons completely vanish whenever a disso- 
hition takes place : there is, therefore, no exaggeration In 
what has been said above, that their very being depends on 
tlieir power of granting subsidies to the crown. 

Moved by these considerations, and, no doubt, by a sense 
of their duty towards their constituents, to whom tiiis right 
of taxation originaUy belongs, the house of commons have 
at all times been very careful lest precedents should be esta- 
Uished, which might, in the most distant manner, tend to 
wiaken that right. Hence the warmth, I might say the re- 
sentment, with which they have always r^ected even the 
amendments proposed by the lords in their money-bills. 
The lords, however, have not given up their pretension to 
make such' amendments; and it is only by the vigilance 
■nd constant predetermination of the commons to reject all 
iMeration whatever made in their money-bills, without even 
Wttmining them, that this pretension of the lords is reduced 
to be an useless, and oaly dortnanC, daim. 
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reign to remzun uudispated, they have iu several 
cases endeavoured to restrain the use he might make 
of them, by entering with him into divers express 
and solemn conventions for that purpose.* 

Thus, the king is indisputably invested with the 
exclusive right of assembling parliaments ; yet he 
must assemble one at least ouce in three years ; and 
this obligation on the king, which was insisted upon 
by the people in very early times, has been since 
confii'med by an act passed in the sixteenth yeai^ of 
the reign of Charles the Second. 

Moreover, as the most fatal consequences might 
ensue, if laws which might most materially affect 
public liberty, could be enacted in pai-liaments ab- 
ruptly and imperfectly summoned, it has been esta- 
blished that the writs for assembling a parliament 
must be issued forty days at least before the first 
meeting of it. Upon the same principle it has also 
been enacted^ that the king cannot abiidge the 
term he has once fixed for a prorogation, except 
in the two following cases, vUs, of a rebellion, or 
of imminent danger of a foreign invasion; in 
both which cases a fourteen days' notice must be 
given .f 

Again, the king is the bead of the church ; but 
he can neither alter the established religion, or eaH 
individuals to an account for their religions opi- 

* Laws made to bind such powers in a state as have no 
snpexior power by which they may be legally compelled to 
the execution of them (for instance, the crown, as circum- 
Btanoed in England), are nothing more than general conven- 
tions, or treaties, made ^ith the body of the people. 

t Stot. 30 Geo. II. ch, ?5. 
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-Dions.*' He cannot even profess the religion which 
Che legislature has particularly forbidden ; and the 
prince who should profess it is declared incapable 
of inheriting, postetsing, or er^oying, the crown of ^ 
these hingdotns,f 

^ The king is the first magistrate; but he can make 
no change in the maxims and forms consecrated by 
law or custom: he cannot even influence, in any 
case wliatever, the decision of causes between sub- 
ject and suliject ; and James the First, assisting at 
ihe trial of a cause, was reminded <by the judge that 
he could deliver no opinion.^ Lastly, though crimes 
are prosecuted in his name, he cannot refuse to lend 
it to aay particular persons who have complaints to 
prefer. 

The king has the privilege of coining money -, bui 
be cannot alter the standard. 

The kkig has the power of pardoning offenders ; 
but he cannot exempt them from making a com- 
pensation to the parties injured. It is even esta- 
blished by law, that, in a case of murder, the widow, 

• The eonvocation, or assembly of the elergy, of which 
the king is the head, can only regulate sudi afBurs as aM 
merely ecclesiastical ; they cannot touch the laws, leustoms, 
and statutes of the Hingdoni,— ^06 S5 Sen, FIJI, c, ig. 

t 1 Will, et M. stuL ii. c. 2. 

X These principles have since been made an express 
article of an act of parliament ; the same which abolished 
th6 star-chamber. ** Be it likewise declared and enacted, 
by (the authority of this present parliament, that neither 
his mi^esty^ joor his priyy council* have, or ought to have, 
any Jurisdiction, power, or authority, to examine or draw 
into question, determine, or dispose of, the lands, tenements, 
goods, or chattels, of any of the subjects of this kingdom." 
—Stat, 16 Ch. L cap, x. { lo. . 
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or next beir, «haU have a right to prosecute the 
murderer ; and the king's pardon, whether it pre^ 
ceded the sentence passed in consequence of such 
prosecution, or whether it be grasted after it, tsiU* 
not have any effect,* 

The l(ing has the military power ; hut still, with 
respect to this, he is not absolute. It is true, in 
regard to the sea-forces, as there is in them this 
▼ery great advantage, that they cannot be turned 
against the liberty of the nation, at the same time 
that they are the surest bulwark of the island, the 
king may keep them as he thinks proper ; and in 
this respect he lies only under the general restraint 
of applying to parliament for obtaining the means 
of doing it. But in regard to land-forces, as they 
may become an immediate weapon in the hands of 
power, for throwing down ^1 the barriers of public 
liberty, the king cannot raise them without the 
consent of parliament. The guards of Charles 
the Second were declared anti-constitutional ; and 
James's army was one of the causes of his being 
dethroned.f 

In these times, however, when it is become a cus- 
tom with princes to keep those numerous armies, 
which serve as a pretext and means of oppressing the 
people, a state that would maintain its independence 
is obliged, in a great measure, to do the same. The 
parliament has therefore thought proper to establish 

* The method of pioceeutlon mentioned here, is called 
an appeal: it must be sued within a year and a day t^let 
the eommisrion of the crime. 

t A new sanction was given to the above restriction in 
the sixth article of the BUI Of Rights t *' A standing aimy» 
without the consent of parliament* la against law.** 
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I^Btaoding b6dy of troops (amounting to aboiit thirty 
thonsand meD)^ of which the king has the com- 
mand. 7 
But- this army is only established for one year ;- at 
the end of that term, it is (unless re-established) to 
be ipso facto disbanded ; and as the question, which 
then lies 'before parliament, is not, whether the 
army $hall he dissolved, but whether it shall be 
established aneHo, as if it had never existed^ any one 
of the three branches of the legislature may, by its 
dissent, hinder its continuance. ( 
. Besides, the funds for the payment of these troopt 
are to be paid by taxes that are not established for 
more than one year ;* and it becomes likewise ne- 
cessary, at the end of this term, again to establish 
them.f In a word, this instrument of defence, 
which the circumstances of modem times have 
caused to be judged necessary, being capable/ 
on the other hand, of being applied to the most 
dangerous purposes, has been joined to the state by 
only a slender thread, the knot of which may be 
slipped, on the first appearance of danger. X 

• The land-tax and malt-tax. 
' t It is also necessary that the parliament, vrhen it renews 
the act against mutiny, should authorise the different courts- 
martial to punish militiiry offences and desertion. It can 
therefore reftise the king even the necessary power of mili- 
tary discipline. 

X To these laws, or rather conventions, between king and' 
people, I wiU add the oath whieh the king takes at his coro> 
nation ; a compact which, if it cannot have the same precU 
sion as the laws above>m<ntioned, yet, in a manner, com* 
prefaends them all, and has the farther advantage of being 
dedared with more solemnity. 

The ardibishop or bishop shall say—*' Will you solemnly 
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9at these laws, -which limit the Vimfn anthorkf^ 
would Dot, of themselves, have beeo mflicieiit. As 
they are, after all, only intellectual barriers. Which 
the king might nOt at all times respect; as the 
oheck which the commons have on his proceedings, 
by a refusal of subsidies, affects too much the whole 
itate to be exerted on every particular abu«e of his 
power ; and lastly, as even this check might in some 
degree be eluded, either by breaking the promises 
which have procured subsidies, or by applying them 
to uses different from those for which they were ap- 
pointed ; the constitution has besides supplied the 
commons with the means of immediate opposition 
to the misconduct of government^ by giving them a 
right to impeach the ministers. 

It is true, the king himself cannot be arraigned 

promise and swear to govern the people of this kingdom of 
£ngla^d, and ttie dominions thereto heloaging, according to 
t^e statutes of parliament agreed on, and the laws and eus- 
toms of the same ?" The king or queen shall say — <* I so- 
lemnly promise so to do.** 

Archbishop or bishop — " Will you, to your power, cause 
law and justice, in mercy, to be executed in all your judg- 
ments V* King or queen—'* I wilL" 

Archbishop or bbhop— <* Will you, to the utmost of your 
power, maintain the laws of God, the true professi<m of the 
^pel, and the protestant reformed religion established by 
the law ? And will you preserve unto the bishops and i^ergy 
of this realm, and to the diurches committed to their 
oharge, all sudi rights and privileges as by law do or shall 
^pertain unto them, or any of them?" King or queen^ 
" All Uiis I promise to do.** 

After this, the king or queen, laying his or her hand upon 
tiie holy gospels, shall say---" The things which I have here 
before promised I will peTfonnaQ4 Mcs : «oh#)p vajtQodl** 
-.4Uid then s^a^ ki« tjie book 
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before judges ; because if there were any that could 
paffi seoteuce upon htin> it would be they, and not 
he, who must finally possess the executive power ^ 
but, OB the ofher hand, the king cannot act without 
miaisters ; it is therefore those ministers — that is^ 
those indispensable instruments-— whom they at^ 
tack^ 

If^ for example, the pubHc money has been emt 
ployed in a manner contrary to the declared intett« 
tion of those who granted it, an impeachment may 
be brought against those who had the management 
of it. If any abuse of power is committed, or in 
general any thing done contrary to the public weal^ 
they prosecute those who have been either the in^ 
struments or the advisers of the measure.* 

But who shall be the judges to decide in such a 
cause ? What tribunal will flatter itself that it'caa 
give an impartial decision, when it shall see> ap« 
pearing at its bar, the government itself as the ac- 
cused^ and the representatives of the people as the 
accusers? 

It is before the house of peers that the law has 
directed the commons to carry their accusation; 
that is, before judges, whose dignity, on the one 
hand, renders them independent, and who, on the 
other, have a great honour to support in that awfut 
ftincffon, where they have all the nation for specta- 
tors of their conduct. 

* It was upon these principles that the commons* in tkt 
beginning of the eighteenth century, impeached the earl of 
Orford* who had advised the treaty of partition« «ad the 
lord chancellor Somers, who bad afixed the great sert 
to it. 
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! ' When the impeachmeut is brought to the lords, 
they commoDly order tlie person accused to be im- 
prisoned. On the day appointed, the deputies of 
vfae house of commons, with the person impeached, 
inake their appearance : the impeachment is read 
in his presence; counsel are allowed him, as well 
as time to prepare for his defence ; and, at the ex- 
piration of this term, the trial goes on from day to 
day, with open doors, and e\*ery thing is communi- 
cated in print to the public. 
:. But whatever advantage the law grants to the 
person impeached for his justification, it is from 
the intrinsic merits of his conduct that he must 
draw his arguments and proofs. It would be of no 
service to him, in order to justify a criminal con- 
duct, to. allege the commands of the sovereign ; or, 
pleading guilty with respect to the measures imputed 
to him, to produce the royal pardon.* It is against 

. * This point, in ancient times, was far from being clearly 
settled. In the year 1678, the commons having impeached 
the earl of Danby, he pleaded the king's pardon in bar to 
that impeachment : great altercations ensued, which were 
terminate by. the dissolution of that parliament. It was 
aftorwards enacted (Stat. 12 et 13 W. III. e. 2.) " that no 
pardon under the great seal should be pleaded in bar to an 
impeachnient by the house of commons." 

I once asked a gentleman, very learned in the laws of this 
country, if the king could remit the punishment of a man 
condemned in consequence of an impeachment of the house 
of comipons : he answered me, The tories will tell you the 
king can— and the whigs, he cannot. But it is not perhaps 
very material that the question should be decided : the great 
public ends are attained when a corrupt minister is removed 
with disgrace, and the whole system of his proceedings un- 
veiled to the public eye. 
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the administration itself that the impeachment is 
•^rried on ; it should therefore by no means inter- 
fere : the king can neither stopi nor suspend its 
coarse ; but is forced to behold, as an inactive spec- 
tator, the discovery of the share which he may 
-himself have had in the illegal proceedings of his 
servants, and to hear his own sentence in the con- 
demnation of his ministers. 

* • An admirable .expedient ! which, by removing 
and punishing corrupt ministers, affords an imme- 
diate remedy for the evils of the state, and strongly 
marks out the bounds within which power ought 
to be confined : which takes away the scandal of 

■'guilt and authority united, and calms the people by 
a great and awful act of justice : an expedient, in 
this respect especially, so highly useful, that it is to 
the want of the like that Machiarcl attributes the 
ruin of his republic. 

• But all these general precautions to secure the 
rights of the parliament, that is, those of the na- 
tion itself, against the efforts of the executive 
power, would be vain, if the members themselves 
remained personally exposed to them. Being unable 
openly to attack, with any safety to itself, the two 
legislative bodies, and by a forcible exertion of its 
prerogatives, to make, as it were, a general assault, 
the executive power might, by subdividing the same 
prerogatives, g^n an entrance, and sometimes by 
interest and at others by fear, guide the general 
.will, by influencing that of individuals. 

^ But the laws which so effectually, provide for the 
safety of the people, provide no less for that of the 
members, whether of the house of peer.*, or that 
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of the commons. There are not known in Engw 
land either commiisariei who are always ready t9 
find those guilty whom the wantonness of ambition 
points onty or those secret imprisonments whicb 
are^ in other oonntriesy the usual expedients of gor 
vernment. As the forms and maxims of the conrts 
of justice are strictly prescribed, and every indivi- 
dual has an invariable right to be judged according 
to law, he may obey without fear the dictates of 
public virtue. Lastly, what crowns all these pre* 
cautions is, its being » fundamental maxim, " That 
the freedom of speech, and debates and proceed- 
ings in parliament, ought not to be impeached or 
qoestioncd in any court or place out of parUa- 
ment." * 

The legislators, on the other hand, have not for- 
gotten that interest, as well as fear, may impose 
silence on duty. To prevent its effects, it has been 
enacted, that all persons concerned in the manage- 
ment of any taxes created since 1692, commission- 
ers of prize, navy, victualltng-office, &c. comptroU 
lers of the army accounts, agents for regiments, the 
olerks in the different offices of the revenue, per- 
sons holding any new office under the crown (cre- 
ated since 1705), or having a pension under the 
crown during pleasure, or for any terra of years, 
are incapable of being elected members. Besides^ 
if any member accepts an office under the crown> 
except it be an officer in the army or navy accept- 
ing a new commission, his seat becomes void; 
though such member is capable of being re-elected. 

• Bill of Rights, art. 0. 
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S«ch are the precautions hitherto talieii by the 
legislators^ for preventing the undue infltience of 
the great prerogative of disposing of rewards and 
places; precautions which have been successively 
tftkeOy aoeofding as circutustances have shown 
ihem to be necessary ; and which, we may thence 
S«ppo6e> are owing to causes powerful enough to 
produce the estabiishmeut of new ones, when- 
ever circumstances shall point out the necessity of 

• Nothing can be a tettsr proof of the efficacy of the 
oavtes thfbt pro^voe tb^ liberty of th^ English* than those 
vict^iie^ which the parliament firom time, to time gaina 
over itself, and in which the members, forgetting all 
views of private ambition, only think of their interest as 
sul^eeta. 

8ittM titilt waa first written, an exodlent regulation has 
bDfa va^ Ufg the d«eision of controverted elections. Foe*, 
merly the hQuae decided them in a very summary manner, 
and the witnesses were not examined upon oath. But, by 
aih act passed a few years ago (in 1770, under the auspices 
of Mr. Grenville, whose, son, lord Orenville, has since im- 
psMred it), the decision is left to a Jury, or eommittee, of . 
f|Ww Jpcmberp, formed in the following maiiAer. Out of 
ttte men^bers priQsent^ who must not be less than ope hun* 
dred, foxty-nine are drawn by lots : out of these each candi* 
daie strikes off one alternately, till there remain only thir- 
ttm, who, with two others, named out of the whole house 
(piielyf'eaeh candidate), are to form tiie oonunittee. In 
ortflf tP secure tiie neoessAry number ci a hundred mem^ 
becs^ all other business u^ tl^ house ia to be suspf pde4» tiU 
the above operations are completed* 
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CHAPTER IX. 

Of Private Liberty^ or the Liberty of Individuals* 

We have hitherto treated only of general liberty, 
that \Sy of .the rights of the nation as a nation, and 
of its share in the government. It now remains 
that we should treat particularly of a thing with- 
out which this general liberty, being absolutely 
frustrated in its object, would be only a matter of 
ostentation, and even could not long subsist — I 
mean the liberty of individuals. 

Private liberty, according to the division of the 
English lawyers, consists, first, of the right of pro- 
per/y, that is, of the right of enjoying exclusively 
the gifts of fortune, and all the various fruits of 
one's industry ; secondly, of the right of personal 
security ; thirdly, of the loco-emotive faculty, taking 
the word liberty in its more confined sense. 

Each of these rights, say again the English law- 
yers, is inherent in the person of every Englishman ; 
they are to him as an inheritance, and he cannot 
be deprived of them, but by virtue of a sentence 
passed according to the laws of theiand. And, in- 
deed, as this right of inheritance is expressed in 
English by one word {btrth-right)^ the same as that 
whichexpresses the king's title to the crown, it has,* 
in titnes of oppression, been often apposed to him 
as a right, doubtless of less extent, but of a sanc- 
tion equal to that of his own. - 

One of the principal effects of the right of pro- 
peity is, that the king can take from his subjects 
no part of what they possess ; he must wait till they 
themselves graat it to him : and this right, which. 
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as we have seen before, is, by its consequences, the 
bulwark that protects all the others, has moreover 
the immediate effect of preventing one of the chief 
causes of oppression. 

In regard to the attempts to virhich the right of 
property iinight be exposed from one individual to 
another, I believe I shall have said every thing, 
-when I have observed, that there is no man in Kng- 
land who can oppose the irresistible power of the 
laws ; — that, as the judges cannot be deprived of 
their employments but on an accusation by parlia- 
ment, the effect of interest with the sovereign, or 
with those who approach his person, can scarcely 
influence their decisions ;-^that, as the Judges 
themselves have no power to pass sentence till the 
matter of fact has been settled by men nominated, 
we may almost say, at the common choice of the 
parties,* all private views, and consequently all re- 
spect of "persons, are banished from the courts of 
justice. However, that nothing may be wanting 
which may help to throw light on the subject I 
have undertaken to treat, I shall relate, in general^ 
what is the law in civil matters, that has taken 
place in England. 

When the Pandects were fouhd at Amalphi, th6 
clergy, who were then the only men that were aWe 
to understand them, did not neglect that opporttc- 
nity of increasing tbe influence they had already 
obtained, and caulked them to be received in the 
greater part of Europe. England, which was des- 

• From the extensive right of challenging Jurymen^ 
which a allowed to every penon hrou^t to his thal» 
though not vcty freqaently used. 
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tilled to have a coiistitation so different from that 
of other states, was to be farther distiuguished by 
its rejecting the Roman laws. 

tJiider William the Conqueror, and his imme- 
diate successors, a multitude of foreign ecclesiastics 
flocked to the court of England. Their influence 
over th£ mind of the sovereign, which, in the other 
states of Europe, as they were then constituted, 
might be considered as matter of little importance, 
was not so in a country where, the sovereign being 
all-powerful, to obtain influence over him was to 
obtain power itself. The English nobility saw, 
with the greatest jealousy, men of a condition so 
different from their own, vested with a power, to 
the attacks of which they were immediately ex- 
posed ; and thought that they would carry that 
power to the height, if they should ever adopt 
a system of laws which those same men sought 
to introduce, and of which they would necessa- 
i:Uy become both the depositaries and the inter- 
preters.. 

It happened,, therefore, by a somewhat singular 
conjunction of circumstances, that, to the Roman 
)aws, brought over to England by monks, the idea 
of ecclesiastical power became associated, in the 
,8ame manner as the idea of regal despotism was 
s^fterwards annexed to the religion of the samis 
monks, wheti favoured by kings who endeavoured 
to establish an. arbitrary government. The nobi<p 
lity at all times rejected these laws. ev.en with a de- 
gree of ill humour;* and the usurper Stephen, 

* Th» nobilitjT, under tke seign of Richard 11., declared, 
in the French language pf those times, " Puree que le 
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•wlibse iuterest it was to conciliate their affections, 
went so far as to prohibit the study of them» 

As the geueral disposition of things brought 
about a sufficient degree of intercourse^ between the 
nobility or gentry, and the people, the aversion to 
the Roman laws gradually spread itself far and 
wide ; and those laws, to which their wisdom in 
many cases, ami particularly their exteusiveness, 
x)nght naturally to have procured admittance when 
the English laws themselves were yet but in their 
infancy, experienced the most steady opposition 
from the lawyers; andas those persons, who sought 
to iBtroduce them, frequently renewed their at- 
tempts, there at length arose a kind of general 
combination among the laity, to confine themi to 
universities and monasteries.* 

roiblme d^Engletene n'^toit devant ces heuresj ne k rentent 
du toy notre seignior, et seigniors du parlement, unques ne 
•era, rule ne goveme par la loy civil;" viz.. Inasmuch as 
the kingdom of England was not before this time* not, aiv 
cording to the intent of the king our lord, and lords of par- 
Uament, ever shall be, ruled or governed by the civil law.— 
Pari. Westmontut. Feb. Z, 1379* 

* It mighit, perhaps, be shown, if it belonged to the sulv 
ject, that the liberty of thinking, in religious matters, which 
has at all times remaikably prevailed in England, is, derived 
from nearly the same causes as its political liberty : both 
perhaps are owing to this, that the same men, whose interest 
it is in other countries that the people should be influenced 
by prejudices of a political or religious kind, have been in 
England forced to inform and tmite with them. I shall 
here take occasion to observe* in answer to the reproad» 
made to the English,' by president Henault, in his mudi- 
esteemed Chronological History of France,, that the flre- 
quent changes of religion whidi have taken place in Eng- 
land, do not argue any servile' disposition in tlie people i 
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This opposition was carried so far^ that For- 
teicue, chief justice of the Icing's bench, and after- 
ward chancellor, nnder Henry VI., wrote a booli 
intitled De Laudibtu Legum AnglieBy in which h( 
proposes to demonstrate the superiority of the Eng 
lish laws over the civil ; and, that nothing migh' 
be wanting in his arguments on that subject, 1m 
gives them the advantage of superior antiquity, anc 
traces their origin to a period much anterior to th< 
foundation of Rome. 

This spirit has been preserved even to much mon 
modern times $ and wlien we peruse the many pa- 
ragraphs which judge Hale has written in hii 
History of the Comnion Law, to prove, that, in tht 
few cases in which the civil law is admitted ii 
England, it can have no power by virtue of an; 
deference due to the orders of Justinian (a trutl 
which certainly had no need of proof), we plainl] 
see that this chief justice, who was also a very gteft 
lawyer, had, in this respect, retained somewhat 
the heat of party. 

Even at present the English lawyers attribute 
the liberty they enjoy, and of which other nationi 
are deprived, to their having rejected, while th6s< 
nations haive admitted, the Roman law ; which i 
mistaking the effect for the cause. It is. not becans 
the English have r^ected the Roman laws that the 
are free ; but it is because they wei-e free (or at leas 

they only throve the equilibrium between the then exiitin 
sects : there was none but what might become the previd 
ing one, "Whenever the toverelgn thought proper to dedal 
tor it; and it was not England, as people may think i 
first sight<^t Was Only its government whidi chaiqied H 
leligiOQ. 
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because there existed among them, causes which 
were, iu process of time, to make them so), that 
they have been able to reject the Roman laws. Bnt 
even though they had admitted those laws, these 
same circumstances, that have enabled them to 
reject the whole, would have likewise enabled them 
to reject those parts which might not have suited 
them ; and they would have seen, that it is very 
possible to receive the decisions of the civil law oo 
the subject of the tervUutes urbana ei ruttiaB^ 
without adopting its principles with respect to the 
power of the emperors.* 

Of this tlie republic of Holland, where the civil 
law is adopted, would afford a proof, if there were 
not- the still more striking one of the emperor of 
Germany, who, though, in the opinion of his peo^ 
pie, he is the successor to the very throne of the 
CatarSf has not, by a great deal, so much power 
as a king of England ; and the reading of the seve* 
rai treaties which deprive him of the power of 
nominating the principal officers of the empire, 
sufficiently shows that a spirit of unlimited sub- 
mission to monarchical power is no necessary conse* 
quence of the admission of the Roman civil law. 

The laws, therefore, that have taken place in 
England are what they call the unwriiien lam 
(also termed the common law)^ and the ataiuU 
law. 

The unwrUien law is thus called, not because 
it is only transmitted l>y tradition from geaeratiott 

• What particularly ftrighteni the English lawyers, it L. L 
Uh. L Tit. 4. Dif —- ** Quod prineipi placucrit Icgia habst 
vigonm*" 
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to gCDeratioD, but because it is Hoot founded on anf 
known act of the legislature, k receives its force 
from immemorial custom, and for the moat part 
derives its origin from acta of parliament enacted 
in the times which immediately followed the Con- 
quest (particularly those anterior to the time of 
Richard the First), the originals of which are 
lost. 

. The principal objects settled by the common law, 
are the rules of descent, the dififerent methods of 
acquiring property, the various forms required for 
rendering contracts valid; in all which points it 
differs, more or less, from the civil law. Thus, by 
the common law, lands descend to the eldest son, 
to the exclusion of all his brothers and sisters; 
whereas, by the civil law, they are equally divided 
among the children : by the common law property 
is transferred by writing j but by the civil law, 
tradiikm (or actual delivery) is moreover requi- 
•ite, &c. 

The source, from which the decisiona of the 
common law are drawn, is what is called pneteri" 
iorum memoria eventorum, and is found in the coU 
lection of judgments that have been passed from 
time immemorial, and which, as well as the pro- 
oeedings relative to them, are carefully preseiTed 
under the title of records. In -oider that the prin- 
ciples established by such a series of judgments 
may be known, extracts from them are, from 
time to time, published under the name of re* 
ports ; and the^e reports reach, by a regular series, 
so far back as the reign of Edward the Second in- 
clusively. 
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' Bedsides this coilection, which is pretty Tola- 
minouSy there are also some ancient writers of 
great authority among lawyers ; such as GlanvH, 
who flourished in the reign of Henry the Second ; 
Bradon, who wrote under Henry the Third ; 
Ftetdf and Lptielian. Among more modem au- 
thors, is sir Edward Coke, \prd chief justice of the 
king's hench, under James the First, who has writ- 
ten four hooks of Institutes, and is at present the 
oracle of the common law. 

The common law moreover comprehends some 
particular customs, which are fragments of the an- 
cient Saxon laws, escaped from the disaster of the 
Conqoest; isuch as that called Gavel kind, in the 
county of Kent, hy, which lauds are divided equally 
between or among the sons ; and that called Bth- 
rough English, by which, in some districts, lands 
descend to the youngest son. 

The dvU law, in the few instances where it is 
admitted, is likewise comprehended under the un- 
written law, because it is of force only so far as it 
has been authorized by immemorial custom. Some 
of its principles are followed in the ecclesiastical 
courts, in the courts of admiralty, and in the -courts 
of the two universities; but it is there nothing 
more than /av sub lege graviori; and these different 
courts must conform to acts of parliament, and to.' 
the sense given to them by the courts of common 
law ; being moreover subjected to the control of the 
latter. 

Lastly, the written law is the collection of tlie 
various acts of parliament, the originals of which 
are. carefully preserved, especially since the reign 
of Edward the Third. Without entering into the 
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dla^ctiona inade by lawyers with respect to them 
«v««uch as pubttt and prioai^ acts, dedaratorj^ acts, 
or tach as are made to extend or restrain the com- 
ium law, &c. — it will be sufficient to observe, that 
being the result of the united wills of the three 
ooBStituent parts of the legislature, they, in all 
cases, supersede both the common law and all 
former statutes ; and the judges must take cogni- 
zance of them, and decide in oonformifey to them, 
even though they had not been alleged by the 
parties.* 

The different courts for th« adaHnistration of 
justice, in England, are, 

L The Court of Common Pleas. It formerly 
made a part of the anda regis (the king's hall or 
court) ; but as the latter was bound by its institn* 
tion always to follow the person of the king, and 
private individuals experienced great difficulties in 
obtaining relief from a court that was ambulatory, 
and always in motion, it was made one of the arti- 
cles of the great charter, that the court of common 
pleas should thenceforward be holden in a fixed 
place : f and since that time it has been seated at 
Westminster. It is composed of a lord chief justice, 
and three other judges; and appeals from itsjudg* 
mcnts, usually called writs t/ error., are brought 
befoce the court of king's bench. 

II. The oourt of exchequer. It was originally 
established to determine those causes in which thi 
king, or his servanto, or accomptants, were con 

• Uideis they be private acts. 

f Gonimunla placita non lequantor enriam noatram, • 
fw a uUu ' in aliquo looo vsta.g— Magna Charta, ci^. 17* 
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cerned, and has gradually become open to all per- 
sons. The coniinvBg the power of this court to the 
abov^ class of persons is therefore now a mer^ 
Action ; only a man must, for form's sake, set forth 
in his declaration that he is debtor to the king, 
whether he be so or no.- '^This court is composed of 
the chief baron of the exchequer, and three other 
judges. 

III. The court of king's bench forms that part of 
the aula regis which continued to subsist after the 
dismembering of the common pleas. This court 
enjoys the most extensive authority of all other 
courts : it has the superintendence orer all corpo- 
rations, and keeps the yarions jurisdictions in the 
king^m within their respective bounds. It takes 
cogni^&ance, according to the end of its original in- 
stitution, of all criminal causes, and even of many 
causes mevely civil. It is composed of the lortf 
diief justice and three other judges. Writs of error 
against the judgments passed in this court in civil 
matters are brought before the court of the exche- 
quer chamber ; or, in most cases, before the bouse 
6( peers. 

IV. The court of the exchequer chamber. When 
this court is formed by the four barons, or judges 
of tlie exchequer, together with the chancellor and 
treasurer of the same, it sits as a court of equity. 
When it is formed by the twelve judges, to whom 
sometimes the lord chancellor is joined, its office 
b to deliberate, when properly referred and ap-. 
plied to, and give an opinion on important and 
difficult causes, before judgments are passed upon 
them in those courts where the causes are de» 
pendin|[. * - 

VOL. I. F 
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CHAPTER X. 

Dnlhe Law thtii is observed in England, in regard 

to CttfU dfaiiers. 

Concerning the maoDer in which justice is admi- 
nistered in England, in civil matters, and the kind 
of law that obtains in that respect, the following 
observations may be made. 

The beginning of a civil process in England, or 
the first step usually taken in bnnging an action, is 
the seizing, by public authority, the person against 
'Whom that action is brought. This is done with a 
view to secure such person's appearance before a 
judge, or at least make him give sureties for that 
purpose. In most of the countries of Europe, 
where the forms, introduced into the Roman ci^ 
law in the reigns of the latter emperors, have been 
imitated, a different method has been adopted to 
procure a man's appearance before a court of jus* 
tice. The usual practice is to have the person 
sued, summoned to appear before the court, bj t 
public officer belonging to it, a week before-hand 
if no regard is paid to such summons twice repeat 
ed, the plaintiff (or his attorney) is admitted t 
make before the court a formal reading of his d< 
mand, which is then granted to him, and he m 
proceed to execution.* 

• 

* A person against whom a Judgmenf ot this kind 
been passed (which they call fai France «* un jugeroent 
d^fitut) may euily 'oMain reliefs but as he now 1b 
turn becomes in a manner the plaintiff, .his desertii^ 
cause,. in this second stage .of it« would ^ve him wit 
remedy. 
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In this mode of proceedingf) it is taken for graiit- ' 
edy that a person who dediues to appear before a 
judge, to answer the demand of anfother, after be> '• 
ing properly summoned, acknowledges the justice 
of such demand ; and this supposition is very jost 
and-^rational. Howeter, the abore-meutioned prac« ' 
tice of securing before-hand the body of -a person 
sued, though not so mild in its execution as that' 
just now described/ nor even more effectual, ap- 
pears more obvious, and is-more readily adopted, in 
those times when courts of law begin to be formed 
in>a ^nation, and rules -of distributive justice to be • 
established; and it is, very likely, followed in 
England as a continuation of the methods that were 
adopted when the English laws were yet in' their* 
in&ocy. ' 

. In the times we mention, when laws begin to be^' 
fontted in a country, the administration of justice 
between individuals is commonly lodged in the 
same hands which are intrusted with the pufolic4ind 
military authority of the state. Judges, invested 
with a power of this kind,* like to carry on their 
niperations with a high hand: they consider the 
rrfnsal of a man to appear before them, not as being 
barely an expedient to avoid doing that which Is 
just, but as a contempt of their authority: thfy 
of course look upon themselves as being bound to 
▼indicate it ; and a writ of capieu is speedily issued 
to apprehend the refractory defendant. A preHmi- 
aary ^t or order of this kind becomes in time the 
first regular step of a law suit^ and hence it seems 
to have happened, that, in the English courts * of 
law, if I am rightly informed, a writ of eop^oA is 
either ia»vied befoie the origmaf writ^itself (whkh 
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contains the summons of the plaintiff, and a formal 
delineation of his cas^), or is joined to such writ, 
by means of an ac etiam capias, and is served along 
with it. 

In Rome, where the distribution of civil justice 
was at first lodged in the hands of the kings, and 
ftfiterwards of the consuls, the method of seizing 
the person of a man against whom a demand of any 
kind was preferred, previously to any judgment 
being passed against him, was likewise adopted, 
and continued to be followed after the institution 
of the praetoi-*s court, to whom the civil branch of 
the power of the consuls was afterwards delegated ; 
audit lasted to very late times; that is, to the times 
when those capital alterations wei*e made in the 
Homan civil law, during the reigns of the later 
emperors, which gave it the form it now has in 
those codes or collections of which we are in pos- 
session. 

A very singular degree of violence even took 
place in Home, in the method used to secure the 
persons of those against whom a legal demand was 
preferred. In England, the way to seize a man- 
Quder such circumstances, is by means of a public 
officer, supplied with a writ or order for that pur- 
pose, supposed to be directed to hlu (or to the 
Sheriff his employer) from the king himself. But, 
in Rome, eveiy one became a kind of public officer 
in his own cause, to assert the prs&tor's prerogative ; 
suid, without any ostensible legal license or badge 
of public authority, had a right to seize by force the 
person of bis opponent, wherever he met him. 
The practice was, that the plaintiff first summoned 
tins person sued wltb^Ioud voice, to follow lum 
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before the court of the praetor.* When the defend- 
ant refused to obey such summons, the plaintiff, by 
means of the words iicet antestari ? requested the 
by-standers to be witnesses of the fact ; as a re- 
membrance of which, he touched the ears of each 
of them : and then proceeded to seize his opponent, 
by throwing his arms round his necli (pbtorto Colio), 
thus endeavouring to drag him before the praetor. 
When the person sued was, through age or sicljuess; 
disabled from following the plaintiff, the latter was 
directed by the law of- the Twelve Tables to supply 
him with a horse (Jumentum dato). 

The above method of proceeding'was however in 
after-times mitigated, though very late and slowly. 
In the first place, it became unlawful to seize a man 
in his owu house, as it was the abode of his do- 
mestic gods. Women of good family were in time 
protected from the severity of the above custom, 
and they could no longer be dragged by force before 
the tribunal of the praetor. The method of placing 
a sick or aged person by force upon a horse seems 
to have been abolished during the later times of the 
republic. Emancipated sons, and freed slaves, were 
afterwards restrained from summoning their pa- 
rents, or late masters, without having expressly ob*r- 
tained the praetor's leave, under the penalty of fifty 
pieces of gold. However, so late as the lime of Pliny, 
the old mode of summoning, or carrying by force, 
before a judge, continued in general to subsist; 
though, in the time of Ulpiau, the necessity of ex* 
pres^ly obtaining the praetor's leave was extended 
to all cases and persons; and, in Constantine'^ 

« Ad trilmnalseqiiett. In jut ambula. 
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.reign^ the method began to be established of ha- 
ving the legal sammons served only by mean^ of a 
pnblic officer appointed for that purpose. After 
thiit, tiixie> other changes in the former law were 
iatrodiiGed^. from, which the, mode of proceeding 
now used on the continent of Europe has been bor- 
rowed. 

. In England, likewise, some changes, we may ob- 
,9erve, have been wrought in the law and practice 
concerning the arrests of sued persons, though as 
slowly and late as those effected in the Roman re- 
public or empire, if not more so; which evinced 
the great impediments of various kinds that obstruct 
the ioAprovement of laws in every nation. So late 
as the reign of king George the First, an act was 
passed to. prohibit the practice of previous per- 
sonal arrest, in cases of demands under two pounds 
sterling ; and, since that time, those courts, justly 
called o/comciencef hare been established, in which 
such demands are to be summarily .decided, and 
9imple summons, without arrest, can only be used. 
A bill was afterwards enacted * (on the motion of 
lord Beauchamp, whose name deserves to be re- 
corded), by which the prohibition of arrest was ex- 
tended to all cases of debt under ten pounds ster 
ling s a bill, the passing of which was of twenty, o 
even a hundred times more real importance tha 
the rise or fall of a favourite or a ministe 
though it has, perhaps, been honoured with a le 
degree of attention by the public. 

Other peculiarities of the English civil law, s 
the great refinements, formalities, and strictne 

• In 1T79. 
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thUt prevail in it.' Ooncerning such refinements, 
which are rather imperfections, the same bb'sei*va- 
tion may be made that has been introdnced above, 
in regard to the mode and frequency of civil arrest 
ib England ; whieh is, that they are continuations 
of methods adopted when the English law began tq 
be formed, and are the consequences of the situa- 
tion in which the English placed themselves when 
they rejected the ready-made code of the Roman 
civil law, and rather chose to become their own 
law-makers, and raise from the ground the struc- 
ture of their own national civil code ; which code, 
it may lie observed, is as yet in the first stage of rtfl 
formation, as the Roman law itself was during the 
times of the republic, and in the reigns of the first 
emperors. 

The time at which the power of administering 
justice to individuals becomes separated from the 
ndilitary power (an event which happens- sooner 
or later in different countries), is the real aera of 
the origin of a regiilar system of laws in a nation. 
Judges being now deprived of the ' power of the 
sword, or (which amounts to the- same) being 
obliged to borrow that power from other persons, 
Adeavour to find their resources vnthin their own 
^urts, and, if possible, to obtain submission to 
their decrees from the great regularity of their pro- 
ceedings, and the reputation of the impartiality of 
their decisions. At the same time also lawyers 
begin to crowd in numbers to courts, which it is 
no longer dangerous to approach, and add their re- 
finements to the rules already set down either by 
the legislature or the judges. As the employing of 
them, especially in the beginning, is matter* of 
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choice^ and they fear, that, if bare common-sense 
were thought sufficient to conduct a law-suit, every 
body might imagine he knows as much as they do, 
they contrive difficulties to make their assistance 
needful . As the true science of the law, which is 
no other than the knowledge of a long series of 
former rules and precedents, cannot as yet exist, 
they endeavour to create an artificial one to recom* 
mend themselves by. Formal distinctions and defi- 
nitions are invented to express the different kinds 
of claims that men may set up against one another ; 
in which almost the same nicety is displayed as that 
used by philosophers in classing the different sub- 
jects, or kingdoms y of natural history. Settled 
forms of *words, under the dame of writs y or the 
like, are devised to set forth those claims; and, like 
introductory passes, serve to usher claimants into 
the temple of justice. For fear their clients should 
desert them after their first introduction, like a 
sick man who rests contented with a single visit of 
the physician, lawyers contrive other ceremonies 
and technical forms for the farther conduct of the 
process and the pleadings ; and, in order still more 
safely to Innd their clients to their dominion, they 
at length make every error relating to their profes- 
sional regulations, whether it be a misnomer, a miS" 
pleading, or the like transgression, to be of as futail 
a consequence as a failure against the laws of strie 
justice. Upon the foundation of the above- men 
tioned definitions and ntetaphysical distiiictioiis ( 
cases and actions, a number of strict rules of la 
are moreover raised, with which none can be s 
quainted but such as are complete masters of the 
distinclions and definitions^ 



THE CONSTITUTION. 105 

To a person who, in a posterior agc^ obseryes^ 
for the first time, such refinements in the distri- 
bution of justice, they appear very strange, and 
even ridiculous. Yet, it must be confessed, that 
during the times of the first institution of magi- 
stracies and courts of a civil nature, ceremonies 
and formalities of different kinds are very useful to 
procure to such courts both the confidence of those 
persons who are brought before them, and the re- 
spect of the public at large ; and they thereby be- 
come actual substitutes for military force, which, 
till then, had h^en the chief support of judges. 
Those same forms and professional regulations 
are moreover useful to give unifonnity to the pro- 
codings of the lawyers and of the courts of law, 
and to ensure constancy and steadiness to the rules 
which they set down among themselves. Aud if 
the whole system of the refinements we mention 
continue to subsist in very remote ages, it U in a 
great measure owing (not to mention other causes) 
to their having 80 coalesced with the essential parts 
of the law as to make danger, or at least great dif- 
ficulties, be apprehended from a separation ; and 
they may, in that respect, be compared with a scaf- 
folding used in the raising of a house, which, though 
only intended to set the materials and support the 
builders, happens to be sufiered for a long time af- 
terwards to stand, because it is thought the removal 
<>f it might endanger the building. - 

Very singular law formalities and refined prac- 
tices, of the kind here alluded to, had been con- 
trived by the first jurisconsults in Rome, with a 
view to amplify the rules set down in the laws 
of ihji Twelve Tables; which being few, and eo- 
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graven on brass, every body could know as well as 
tbey : it even was a general custom to give tho:*e 
laws to children to learn, as we are informed by 
Cicero. 

Very accurate definitions, as well as distinct 
•branches of cases and actions, were contrived by 
the first Roman jurisconsults; and when a man 
had once made his election of that peculiar kind of 
action by which he chose to pursue his claim, it 
became out of his power to alter it. Settled forms 
of words, called aciiones iegis, were moreover con- 
trived, which men must absolutely use to set forth 

• their demands. The party himself was to recite 
the appointed words before the prstor ; and sho«ld 
he unfortunately happen to miss or add a single 
word, .so as to seem to alter his real case or demand, 
he lost his suit thereby. To this an allusion is 
made by Cicero, when he says, " We have a civil 
law 80 constituted, that a man becomes non- 
suited, who has not proceeded in the manner he 
should have done."* An observation of the like 
nature is also to be found in Quintilian, whose ex 
pressior^ on the subject are as follow : *' There ,' 

• besides another danger ; for if but one word, h 
. been mistaken, we are to be considered as havi 

. failed in every point of our suit." f Similar ^ 
lemoities.and appropriated forms of words w 

. moreover necessary to introduce the reciprocal 
swcrs and replies of the parties, to require anc' 
cept sureties, to produce witnesses, &c. 

* Ita jus civile habemus constitutum, ut causi cadaf 
non qucmadxnodum oportet egerit. — Dt Invent. II. ' 
- t Est etiam periculosum, cum, si uno verbo sit ei 
. tdtSL caua9i cecidisse videomur.— Jn«e. Orat, VII. 3. 
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Of the abore actiones legis,ihii Roman juriscon- 
stilts and poatiffs had carefully kept the exclusive 
knowledge to themselves^ as well as of those days' 
OD which religiou did not allow courts of law to 
sit.* Cn. Flavius, secretary to Appius Claudius, 
having happened to divulge the secret of those mo-- 
mentous forms (an act for which he was afterwards « 
preferred by the people) jurisconsults contrived 
fresh ones, which they began to keep written with 
steret ciphers : but a member of their own bod^ 
again betrayed them, and the new collection which 
he published was called Jus Mlidnum, from his 
name (Sex. ^lius), in the same manner as the 
former collection had been called Jus Flaviunuml- 
However, it does not seem that the influence of 
lawyers became much abridged by those ttvo collec- 
tions: besides written information of that sort, 
pracdce is also necessary: and the public coUec-* 
ttons we mention, like the many books that have 
been published on the English law/ could hardly 
enable a man to become a lawyer, at least suffi. 
ciently so as to conduct a law-suit.* 
. Modern cidlians have been at uncommon pains 
to find out and produce the ^Xkcitnt^formula we^ 

« Dies llMti et nefasti. 

t The Roman jurifoonsults had extended their skill to 
olQects of voluntary Jurisdiction as well as to those of con- 
tentious jurlsdietion, and had devised peculiar formalities, 
farms of words, dbtinctions, and defiaiti(xis, in r«gard to 
obligations between man and man, stipulations, donations, 
spousals, and especially last wills, in all which they had 
4Uiq[>layed surprising nicety, refinement, accuracy, and 
strictness. The English lawyers have not bestowed so 
m«eh pains on the ol^jeets of voluntary jurisdiction, nor 
any thing lik« it. 
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metttion ; In which they really have had great suc- 
cess. Old comic writers, soch as Plautus and 
Torence, have supplied them with several; the 
settled wordSy for instance, used to claim the 
property of a slave, frequently occur in their 
works.* 

• The words addiened to the plaintiff; by the person 
•tted, when the latter made his appearance on the day for 
which he had been compelled to give sureties, were as fol- 
low, and are alluded to by Plaut. CurcuL I. 3. v. 5. 
*' Where art thou who hast obliged me to give sureties t 
Whore art thou who summonedst me ? Here I stand be- 
fore thee: do thyself stand before me." To which the 
plaintiff made answer, <* Here I am.** The defendant re- 
plied, •' What dost thou say ?" The plaintiff answered^ 
** I say {AioY*—4ai^ then followed the form of words by 
which he diose to express his action : Vbi tu es, qui me 
vadatiis e»f Ubi tu es, qui me cUdtti T Ecce ego me tibi 
nsto; tu contra et te mihi sisle, &c. 

If the action, for instance, was brought on account of 
goods stolen, the settled penalty (or damages) for which 
was the restitution of twice the value, the words to be used 
' were, Aio decern aureoa miki/urto tuo abcsse, teque eo 
nomine viginti aureos miki dare oporterc. For work 
done, such as cleaning of clothes, &c Aio ^e mihi tritici 
medium, de quo inter noa convenit oh polita vcstimenta 
tua, dare oportere. For recovering the value of the slave 
killed by another citizen, Aio te hominem mcum occidisse 
teque mihi quantum ille hoc annoplurimifuU dareopoi 
tere. For damages done by a vicious animal, Aio bovei 
Maviiservum meum, Stichum, comu petiisse et occidin 
coque nomine Maxium, aut servi antimationem prastfaa 
out bovem mihi noxa dare, oportere; or, Aio urn 
Mcevii mihi vulnus intulisset et Mtevium quantum tcqu 
meUus mihi dtxre oportere, &c. 

It may be observed, that the particular kind of rev 
which was provided by the law for the case liefore the c 
was expressly pointed out in the formula used by a plaii 
and in regard to this no mistake was to be v 
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. Extremely like the above actionem legis are the 
iffftto used ie the English courts of law. Those 
writs are framed for^ and adapted to, every branch 
er denomination of actions, such as detintte, , tres^ 
pa4s, action upon the case, accompt, and covenant, 
&c. the same strictness obtains in regard to 
them as did in regard to the B^man formula above- 
mentioned : there is the same danger in misap« 
plying them, or in failing in any part of them : and, 
to use the words of an English law-writer on the 
subject, " Writs must be rightly directed, or they 
will be naught : — In all writs, care must be had 
that they be laid and formed according to their case, 
and so pursued in the process thereof." * 

The same formality likewise prevails in the Eng- 
lish pleadings and conduct of the process as ob- 
tained in the old Roman law proceedings : and in the 
same manner as the Roman jurisconsults had their 
actionis postulationes et edttiones, their inficiationes^ 
ejpceptiones, sponsiones, repUcationes, duplicationes, 
&c. so the English lawyers have their counts, bars, 
replicati&ns, rejoinders, sur-r^oinders, rebutters, sur^ 
rebutters, &c« A sci*upulous accuracy, in observing 

Thus« in the last-quoted formula, the words quantum 
aquius melitu, show that the praetor was to appoint infe- 
rior judges, both to ascertain the damage done, and deter- 
mine finally upon the case, according to the direction he 
previously gave them ; these words being exclusively appro* 
priated to the kind of actions called arbitraric, ttom the 
above-mentioned judges or arbitrators. In actions brought 
to require the execution of conventions that had no name, 
the convention itself was expressed in the formula ; such is 
that which is recited above, relating to work done by the 
plaintiff, &«, 

* Jacob's Law Dictionary.— See Writ* 
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certain rules, is moreover necessary id the manage- 
ment of those pleadings. The following are the 
words of an English law-writer on the subject : 
" Though the art of pleading was in its nature and 
design only to render the fact plain and intelligible^ 
and to bring the matter to judgment with conve* 
nient certainty, it began to degenerate from its pri- 
mitive simplicity. Pleaders, yea and judges, having 
become too curious in that respect, pleadings at 
length ended in a piece of nicety and curiosity, by 
which the miscarriage of many ^a cause, upon small 
trivial objections, has been occasioned."* '~ 

There is, however, a difference between the 
Roman actiones legis, and the English writs, whicn 
is, that the former might be framed, when new ones 
were necessary, by the prsetor or judge of the court, 
or, in some cases, by the body of the jurisconsults 
themselves — ^whereas toriis, when wanted for such' 
new cases as may offer, can only be devised by a 
distinct judge or court, exclusively invested with' 
such powers, viz. the high court of chancery. The 
issuing of -writs already existing, for the different 
cases to which they belong, is also expressly re*, 
served to this court ; and so important has its 
office on those two points been deemed by lawyers, 
that it has been cidled, by way of eminence, the 
manufactory of justice (i^cinaJustitkB,) Original 
writs, besides, when once framed, are not at anjN 
time to be altered, except by parliamentary' antho- 
rity.t 

*' Cunningham's Law Dictionary.— See Pleadings, 
t Writs, l<^aUy issued, are also necessary for exeeutinff^ 
the different inddental proceedings that may tal&e plaoe iM 
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.> Of 80 much weight in the English law are these 
original delineations of cases, that no cause is suf- 
fered to be proceeded upon, unless they first appear 
as legal introductors to it. However important or 
interesting the case, the judge, till he sees the writ 
he is used to, or at least a writ issued from the right 
manufactory, is both deaf and dumb. He is with- 
out eyes to see or ears to hear. And, when a case 
of a new kind offers, for which there is yet no writ 
In being, should the lord chancellor and masters! in 
chancery disagree in creating one, or prove unequal 
to the arduous task, the great national council, that 
is, parliament itself, is, in such emergency, ex- 
pressly applied to : by means of its collected wis- 
dom, the right mystical words are brought together; 
.the judge is restored to the free use of his organs of 
hearing and speech ; and, by the creation, of a new 
^ ufrii, a new province is added to the empire of the 
courts of law. 

In fine, those precious writs, those valuable briefs 



the course of a law-suit, such as produdng witnessesj &<$• 

The names given to the difEferent kinds of writs are usually 

derived from the first Latin words by which they began 

.when- tiiey were written in Latin, or at least tram so^ie 

remarkable word in them, which gives rise to expressions 

sujKcieutly uncouth and unintelligible. Thus a pone is a 

wxit issued to oblige a person in certain cases to give sut»> 

•ties {pone per vadium, and uUvos plegiog), A writ of 

subpoena is to oblige witnesses, and sometimes other classes 

. of persons, to appear before a court. ■ An action of gut 

. tarn is that which is brought to sue for a proportional 

. share of a fine established by some penal, statute, by the 

.. person who laid an information ; the words in the, writ 

i. bring. Qui tarn pro domino rege, quam pro Kipso in bac 

parte ttquitur, dec. 
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fbreviaj as they are also called by way of eminence, 
which are the elixir and quintessence of the law^ 
have been committed to the special care of officers 
appointed for that purpose, whose offices, derive 
their names from the peculiar instruments they re- 
spectively use for the preservation of the deposit 
with which they are intrusted ; the one being called 
the office of the hanaper, and the otl^er of the small 
bag,* 

To say the truth, however, the creating of, a new 
writ, upon any new given case, is matter of greater 
difficulty than the generality of readers are aware 
of. The very importance which is thought to be in 
those professional forms of words, renders them 
really important. As every thing, without them, is 
illegal in a court of common law, so with them 
every thing becomes legal ; that is to say, they em- 
power the court legally to determine upon every 
kind of suit to which they are made to serve as in*- 
troductors. The creating of a new writ, therefore, 
amounts, in its consequences, to the framing of a 
new law, and a law of a general nature too : now 
the creating of such a law, on the first appearance 
ini a new case, which law is afterwards to be applied 
to all such cases as may be similar to the first, is 
really matter of difficulty : especially when men are 
yet in the dark as to the best kind of provision to 
be made for the case in question, or even when it 

* Hanaperiufn tt parva baga, the hanaper offio^ and 
the petty-bag office. The first and last of these Latin words, 
it may be observed, do not occur in Tully*8 works. To the 
eare of the petty-bag office those writs are trusted in which 
tlie king's hHslnfws is concerned, and to tb» hfinff^ office 
ttiote which relate to the vubieet. 
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18 DOl, perl^apsy yet known whether it be proper to 
make any provision at all. 'fhe framing of a new 
writ, under such circumstances, is a measure ou 
which lawyers or judges will not very willingly either 
venture of themselves, or apply to the legislature for 
that pur])ose. 

From the above-mentioned real difficulty in crea- 
ting new writs on one hand, and the absolute ne-* 
cessity of such writs in the courts of common law 
on the other, many new species of claims and cases 
(the arising of which is, from time to time, the un- 
avoidable consequence of the progress of trade an^ 
civilization) are left unprovided for, and remain like 
so many vacant spaces in the law, or I'ather like so 
many inaccessible spots, which the laws in being 
cannot reach : now this is a great imperfection in, 
the distribution of justice, which should be open to 
every individual, and provide remedies for every 
kind of claim which men may set up against each, 
other. 

To remedy the above inconvenience, or rather in 
some- degree to palliate it, law fictions have been re^ 
sorted to, in the English law, by which writs, being 
warped from their actual meaning, arc made to ex-, 
tend to cases to which they in no shape belong. 

Law fictions of the kind we mention were not 
unknown to the old Roman jurisconsults ; and, as 
an instance of their ingenuity in that respect, may be 
mentioned that kind of action, in which a daughter 
was called a son.* Several instances might also be 
quoted of the fictitious use of writs in the English 

.... r 

*' From the abore ixutance it might be concluded that the 
Roman Jurisconiults posseaaod still greater power thaii tb^ 
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courts of cotQiinoti law. A very remarkable ex- 
pedient of that sort occurs iu the method generally 
used to sue for the payment of certiun kinds of debt, 
before the court of common pleas ; such (if I mis- 
take not) as a salary for work done, indemnity for 
fulfilling orders received, &c. The writ issued in 
these cases is grounded on the supposition, that the 
person sued has trespassed i>n the ground of the 
^aintiff, and broken, by force of arms, through 
his fences and enclosures ; and, under this predica- 
ment, the defendant is brought before the court : 
this species of writ, which lawyers have found 
of most convenient use, to introduce before a 
court of common law the kinds of claim we men- 
tion, is called in technical language a elatmtm 
/i^gU, In order to bring a person before the 
court of king's bench, to answer demands of much 
the same nature with those above, a writ, called 
a latitat f is issued, in which it is taken for grant- 
ed that the defendant insidiously conceals him- 
self, and is lurking in some county, different from 
that in which the court is sitting ; the expressiofis 
used in the writ being, that ^* he runs up and down 
^nd secretes himself:" though no such fact is 
seriously meant to be advanced either by the attor- 
ney or the party. 

. The same principle of strict adherence to certain 
^orms long since established, has also caused law- 
yers to introduce into their proceedings fictitious 
names of persons, who are supposed to discharge 

English parliament ; for it Is a ftmdamental prindpte with 
the English lawyers, that parliament oan do every tbing> 
except making a woman a man, or a man a wonuuu 



r- 
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,tbe office of sureties ; and in certain cases, it seemSy 
the name of a fictitions person is introdnced in a 
writ with that of the principal defendant, as being 
joined in a common cause with him. Another in- 
stance of the same high regard of lawyers, and 
judges too, for certain old forms, which malces them 
more unwilling to depart from such forms than from 
the truth itself of facts, occurs in the above-men- 
tioned expedient used to bring ordinary causes be* 
fore the court of exchequer, in order to be tried 
.there at common law ; which is, by malting adecla* 
ration that the plaintiff is a king's debtor, though 
neither the court, nor the plaintiff's attorney, lay 
any serious stress on the assertion.* 

CHAPTER XI. 

The sitbject continued. The Courts of Equity. 
However, there are limits to these fictions 



subtUties ; and the remedies of the law cannot by 
their means be extended to all cases that may arise, 
unless too many absurdities are suffered to be accu- 
mulated ; nay, there have been instances in which 
the impropier applicatUm of writs, in the courts of 

• Another instance of the strict adherence of the English 
lawyers to their old established forms, in preference even 
to tiie truth of facts, occurs in the manner of executing the 
very act moitioned in this chapter, passed in the reign of 
iyemge I. for preventing personal arrest for debts under ^ 
fiyrty shillings. If the defendant, after being personalty 
served with a copy of the process, does not appear on the 
appointed days, the method is to suppose that he has actually 
made his appearance, and the cause is proceeded upon ao- 
oording to this suppogition t fictitious names of bails are 
also resorted to* 
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law, has been checked by aathority. In order, 
therefore, to remedy the inconveniences we men- 
tion—that is, in order to extend the administration 
of distributive justice to all possible cases, by free- 
ing it from the professional difficulties that have 
gradually grown up in its way — ^a new kind of 
courts has been instituted in England, called cowts 
qf equity. 

The generality of people, misled by the word 
equity, have conceived false notions of the office of 
these courts ; and it seems to be generally thought, 
that the judges who sit in them are only to follow 
the rules of natural equity ; by which people seem 
to understand, that, in a court of equity, the judge 
may follow the dictates of his own private feelings, 
and ground his decisions, ad he thinks proper, on 
the peculiar circumstances and situation of those 
persons who make their appearance before him. 
Nay, doctor Johnson (in his abridged dictionary) 
gives the following definition of the power of the 
court of chancery, considered as a court of equity ; 
** ITie chancellor hath power to moderate and tem- 
per the written law, and subjecteth himself only to 
the law of nature and conscience;** for which' de- 
finition, dean Swift, and Cowell, who was a lawyer, 
are quoted as authorities. Other instances might 
be produced of lawyers who have been inaccurate 
in their definitions of the true offices of the judges 
of equity ; and the above-named doctor himself is 
on no subject a despicable authority. 

Certainly the power of the judges of equity can- 
not be to alter, by their own private power, tb^ 
written law, that is, acts of parliament, and ihia» 
to control the legislature. Their oiBce only consists. 
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as will be proved in the sequel, in providing reme* 
(fies for those cases for which the public good re- 
quires that remedies should be provided, and in 
regard to which the courts of common law, shackled 
by their original forms and institutions, cannot pro- 
cure any :— or, in other words, the courts of equity 
have a power to administer justice to individuals/ 
unrestrained (not by the law, but) by the profes- 
sional law difficulties which lawyers have from time 
to time contrived in the courts of common law, and 
to which the judges of those courts have given their 
sanction. 

An office of the kind here mentioned was soon 
found necessary in Rome, for reasons of the same 
nature with those above delineated. For it is re- 
markable enough, that the body of English lawyei-s, 
by refusing admittance to the code of Roman laws^' 
as it existed in the later times of the empire, have 
only subjected themselves to the same difficulties 
under which the old Roman jurisconsults laboured, 
during the time they were raising the structure of 
those same laws. And it may also be observed, 
that the English lawyers, or judges, have fallen 
upon much the same expedients as those which the 
Roman jurisconsults and praetors had adopted. 

This office of a judge of equity, was, in time, as- 
sumed by the praetor in Rome, in addition to the 
judicial power he before possessed.* At the beg^n^t 
ning of the year for which he had been elected, the 



• The pnetor thus po«8«s«ed twp disthict branches of j||* 
didal authority, in the same manner as the court of ex- 
diequer does in England, which occanonally sits as a court 
at common law, and a eouxt of equity. 
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praetor made a declaration of those remedies for 
new difficult cases, which he had determined to 
afford during the time oi his magistracy ; in the 
choice of which he was no doubt directed, either by 
his own observations (while out of office) on the 
propriety of such remedies, or by the suggestions of 
experienced lawyers on the subject. This declara- 
tion (edictum) the praetor produced in albo, as the 
expression was. Alodem civilians have made many 
conjectures on the real meaning of the above words : 
one olf their suppositions, which is as likely to be 
true as any other, is, that the heads of new law re- 
medies devised by the prsetor, were written on a 
whitened wall i)y the side of his tribunal. 

Among the provisions made by the Roman praetors 
in their capacity of judges of .equity, may be men- 
tioned those which they introduced in favour of 
emancipated sons, and of relatives by the women's 
side (cognati), in regard to the right of inheriting. 
Emancipated sons were supposed, by the laws of 
the Twelve Tables, to have ceased to be the children 
of their father, and, as a consequence, a legal claim 
was denied them on the paternal inheritance : of 
the relatives by the women's side no notice was 
taken, in that article of the same laws which treated 
of the right of succession, mention being only made 
of relatives by the men's side (agnaii). The for- 
mer the praetor admitted, by the edict unde liberi, to 
share their father's (or grandfather's) inheritance 
with their brothers ; and the latter he put in pos- 
session of the patrimony of a kinsman deceased, by 
means of the edict unde cognati, when there were 
no relatives by the men's side. These two kinds of 
inheritance were not, however/ called harediias. 
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bat only bononm possessio; these words being very 
accurately distinguished, though the effect was in 
the issue exactly the same.* 

in the same manner, the laws of the Twelve 
Tables had pronded relief only for cases of theft ; 
and no mention was made, in them, of casies of 
goods taken away by force (a deed which was not 
looked upon in so odious a light at Rome as theft, 
which was considered as the peculiar guilt of slaves). 
In process of time the praetor promised relief to 
such persons as might have their goods taken from 
them by open force, and gave them an action for the 
recovery of four times the value, against those who 
had committed the fact with an evil intention. Si 



* As the pover of fathers, at Rome, wm, .unbounded, 
and lasted as long as their life, the emancipating of sdns 
was a case that occurred frequently enough, either for the 
security or satisfaction of those who engaged in any under- 
taking with them) The power of fathers had been carried 
so far by the laws of Romulus, confirmed afterwards by 
those of the Twelve Tables, that they might sell their som 
for slaves as often as three times, if, after the first or seoond 
sale, they happened to acquire their liberty : it was oolj 
after being sold for the third time, and then becoming 
again free, that sons could be entirely released from the 
paternal authority. On this law-doctrine was founded the 
pieculiar formality of emancipating sons. A pair of scales, 
and some copper coin, were first brought; without the'pre> 
senoe of these ingredients, the whoie business would have 
been void ; and the father then made a formal sale of his 
son to a person appointed to buy him, who was immediately 
to manumU or free him ; these sales and manumissions were 
repeated three times. Five witnesses were to be present, 
besides a man to hold the scales (Itifripens), and another 
(antestatus) occasionally to remind the witnesses to be at- 
tentive to the business before them. 
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cui dolo tnalo bona rupta esse diceniur, et in quad- 
ntplum judicium dabo. 

Again, neither the laws of the Twelve Tables, 
nor the laws made afterwards in the assemblies of 
the people, had provided remedies except for very 
few cases of fraad. Here. the praetor likewise inter- 
fered in his capacity of judge of equity, though so 
very late as the time of Cicero ; and promised relief 
to defrauded persons, in those cases in which the 
laws in being afforded no action. Qua dolo mah 
/ticta esse dicentur, si de Ms rebus alia actio non erii, 
«f justa causa esse videbitur, Judicium dabo,* By 
edicts of the same nature, prstor8,in process of time, 
gave relief in certain eases to married women, and 
likewise to minors (minoribus tlsv annis succurrit 
prator, &c.)t 

• At the same time that the pnetor pfofffared a new edict, 
he also made public those peculiar formulae by which the 
execution of the same was afterwards to be required from 
him. The name of that pnptor who first produced the 
edict above-mentioned was Aquilius, ais we are informed by 
Cicero, in that elegant story well known to scholars, in 
which he relates the kind of fraud that . was put upon Ca- 
. nius« a Roman knight, when he purchased a pleasure-house 
and gardlens, near Syracuse, in Sicily. This account Cicero 
concludes, with observing, that Canius was left without re- 
ihedy, " as Aquilius, his colleague and firiend, had not yet 
imbUshed his formulae concerning firaud.**-^" Quid enim fo- 
eeret ? nondum enim Aquilius, collega et familiaria meuSi 
protulerat de dolo malo formulas.**— Q/f. III. 14. 

t The law collection, or system that was formed by the 
series of edicts published at diflEbrent times by pretors, wa(t 
called jusprtUorium, and also^'us honor€irium (not strictly 
binding). The laws of the. Twelve Tables, together with 
an such other laws as had at any time been posied in the 
assembly of the people, were cidled, by way of enUnenoe, 
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Hie courts of equity established in England have 
in like manner provided remedies for a very great 
aamber of cases, or species of demand, for which 
the courts of common law, cramped by their forms 
and peculiar law tenets, can afford none. Thus, the 
-courts of equity may, in cert^n cases, give actions 
for and against infants, notwithstanding their mi- 
nority — and for and against married women, not- 
withstanding their coverture. Married women may 
even, in certain cases, sue their husbands before a 
court of equity. . Executors may be made to pay 
interest for money that lies long in their bands. 
Courts of equity may appoint commissioners to hear 
the evidence of absent witnesses* When other prooft 
. fail, they may impose an oath on either of the par- 
ties ; or, in the like case of a failure of prooft, they 
may compel a trader to produce his books of trade. 
They may also confirm a title to land, though one 
has lost his writings, &c. 

The power of the courts of equity in England, of 
which the court of chancery is the principal one, no 
doubt owes its origin to the power possessed by the 

Jti8 eivUe. The distinction was exactly of the seme nature 
as that whidi Cakes place in England b^ween the common 
and statute Uwi« and the law or practice of the courts of 
equity. The two branches of the praetor's Judidal office 
were very aceuratdy distinguished ; and there was, besides, 
this ciHdital diflbrenee between the remedies or actions 
' whidi he gave in his capacity of Judge of eivil law, and 
those in his capacity of Judge of equity; that the former, 
being grounded on the^iM civUe, were perpetual, and were 
called actUmes civUtt, or action^ perpetuus the latter 
were obl^ed to be preferred within the year, and were ac> 
cordiogiy called acttonet anfuut, or actUnl^prmtorim 
VOL, I. O 
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latter, both of creating and issuing writs. When 
new complicated cases offered, for which a new kind 
of writ was wanted, the judges of chancery, finding 
that it was necessary that justice should be done, 
and at the same time being unwilling to ibake ge* 
neral and perpetual provisions on the cases before 
them by creating new writs, commanded the ap» 
.pearaqce o£ both paities, in order to procure as 
complete infornaation as possible in regard to the 
circumstances attending the case; and then they 
gave a decree upon the same by way of experi«- 
ment. 

To begiQuings and circumstances like these, the 
English .courts of equity, it is not to be doubted, 
.owe their present existence. In our days, when 
•such sti-ict notions are entertained concerning the 
.power of magistrates and judges, it can scarcely be 
supposed that those courts, however useful, could 
gain admittance. Nor indeed, even in the times 
when they were Instituted, were their proceedings 
free from opposition ; and afterwards so late as 
the reign of queen Elizabeth, it was adjudged. 
In the case of Colleston and Gardner, that the kill- 
ing a sequestrator fi*om the court of chancery, in 
the discharge of his business, was no murder; 
ivhich judgment could only be awarded on the 
ground that the sequestrator's commission, and, 
consequently, the power of his employers, were 
illegal.* However, the authority of the courts of 

» When sir Edward Coke was lord diief justice of the 
king's bench, and lord EUesmere lord chaooellor, during 
the reign of James I. a very serious quarrel also took plac^ 
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■equity has iu process of time become settled ; one 
of the constituent branches of the legislature even 
receives at present appeals from the decrees passed 
in those courts; and I have no doubt that several 
acts of the whole legislature might be produced, in 
which the office of the courts of equity is openly 
acknowledged. 

The kind of process that has in time been esta- 
blished iu the court of chancery is as follows. After 
a petition is received by the court, the person sued 
is served with a writ of subpcsna, to command hU 
appearance. If he does not appear, an attachment 
is issued against him ; if -dnon inventus is returned, 
.that is, if he is not to be found, a proclamation 
.goes forth against him ; then a commission of re- 
bellion is issued for apprehending him, and bring- 
ing him to the Fleet prison. If the person sued 
stands farther in contempt, a Serjeant at arms is to 
be sent out to take him ; and, if he cannot be taken, 
a sequestration of his land may be obtained till he 
appears. Such is the power which the court of 
chancery, as a court of equity, hath gradually ac- 
quired to compel appearance before it. In regard 
to the execution of the decrees it gives, it seems 
that court has not been quite so successful ; at least 
those law-writers whose works I have had an op« 
portunity of seeing, hold it as a maxim, that the 
court of chancery cannot bind the estate, but only 
the peiison ; and as a consequence, a person who 

between the courts of law and those of equity, which is 
mentioned in the fourth chapter of the third boolc of Judge 
Blackstone*s Commentaries — a work in which more might 
reasonably have been said on the sul^ject K)i the Courts o^ 
equity. 
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refuses to submit to its decree is only to be confined 
in the Fleet prison.* 

On this occasion I shall observe, that the antho- 
rity of the lord chancellor in England, in his capa- 
city of a judge of equity, is much more narrowly 
limited than that which the prsetors in Rome had 
been able to assume. The Roman pnetors, we are 
to remark, united in themselres the double office of 
deciding cases according to the civil law {jus civile) ^ 
and to the praetorian law, or law of equity ; nor 
did there exist any other courts besides their own, 
that might serve as a checic upon them : hence it 
happened that their proceedings in the career of 
equity were very arbitrary. In the first place, they 
did not use to make it any very strict rule to adhere 
to the tenor of their own edicts, during the whole 
year which their office- lasted ; and they assumed 
a power of altering them as they thought proper. 
To remedy so capital a defect in the distribution 
of justice, a law was passed so late as the year of 
Rome 687 (not long before Tally's time) which was 
called Lex Cornelia, from the name of C. Cornelius, 
a tribune of the people, who propounded it under 

* The court of chancery was, very likely, the first insti- 
tuted of the two courts of equity: as it was the highest 
eourt in the kingdom, it was best aUe to b^a the esta- 
blishment of an office or power, which naturally gave rise 
at first to so many ottiections. The court of exchequer* 
we may suppose, only followed the example of the court 
of chancery : in order the better to secure the new power 
it assumed, it even found it necessary to Uring out the 
whole strength it could muster t and lx>th the treasurer and 
the chancellor of the exdiequer sit (or are supposed to bit) 
iu the court of exchequer, when it i formed as a eourt of 
eguity. 
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the consulship of C. Piso and Man. Glabrio. By 
this law it was enacted, that praetors should in future 
constantly decree according to their own edicts, 
without altering any thing in them during the whole 
year of their praetorship. Some modern civilians 
produce a certain senatus-cousult to the same effect, 
" which, they say, had been passed a hundred years 
before ; while others are of opinion that the same 
is not genuine : however, supposing it to be really 
so, the passing of the law we mention shows that 
it had not been so well attended to as it ought to 
have been. 

Though the above-mentioned arbitrary proceed- 
.ings of pnetors were thus repressed, they retained 
another privilege, equally hurtful — which was, that 
every new praetor, on his coming into office, had it 
in his power to retain only what part he pleased of 
the edicts of his predecessors, and to reject the re- 
mainder; from which it followed that the praetoriaii 
laws or edicts, though provided for so great a num- 
ber of important cases, were really in force for only 
one year, the time of the duration of a praetor's 
office. Nor was a regulation made to remedy thui 
capital defect in the IU)man jurisprudence before 
the time of the emperor Hadrian, which is another 
remarkable proof of the very great slowness with 
which useful public regulations take place in any 
nation. Under the reign of the emperor we men- 
tion, the most useful edicts of former praetors were 
by his order collected, or rather compiled, into one 
general edict, which was thenceforward to be ob- 
served by all civil judges in their decisions, and was 
accordingly called the perpetual edict (perpetuum 
isdictum). This edict^ thpusU uo?i Vc^^X^ ^Kyy^^gF^'ft' 
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iuto great .repute; all the jurisconsults of those 
days vied with each other in writing commentaries 
upon it ; and the emperor himself thought it so 
glorious an act of his reign, to have caused the same 
to be framed, that he considered himself on that 
account as being another Numa.* 

But the courts of equity in England, notwith- 
stmiding the extensive jurisdiction they have been 
able, in process of time, to assume, never super- 
seded the other courts of law. These courts still 
Continue to exist in the same manner as formeriy, 
and have proved a lasting check on the innovations, 
and in general the proceedings of the courts of 
equity. And here we may remark the singular, 
and at the same time effectual, means of balancing 
each other's influence, reciprocally possessed by the 
courts of the two different species. By means of its 
exclusive privilege both of creating and issuing writs, 
the court of chancery has been able to hinder tbe 



* Several other more extensive law compUaticmt were 
framed after the perpetual edict we mention ; there havicg 
been a kind of emulation among the Roman emperors, in 
r^ard to the improvement of the law. At lasi^ under the 
reign of Justinian^ that celebrated compilation was pubi 
lished, called the Code of Justinian, which, under different 
titles, comprises the Koman laws and the edicts of the prse< 
tors, together with the rascripta of the emperors ; and an 
equal sanction was given to the whole. This was an event 
of much the same nature as that which will take place in 
England, whenever a coalition shall be effected between the 
courts of common law and those of equity, and both shall 
thenceforward be bound alike to frame their judgments 
A'om the whole mass of decided cases and precedents then 
ixistia^, at least such of it as may be consistently brought 
^^tfier info one compilaUon. 
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eoarts of commoii law from arrogating to them-^ 
^Ives the cognizance of those new cases which 
were not profided for by any law in being, and thus 
dangeroa'sly vniting in themselves the power of 
judges of equity with that of judges of common law. 
On the other hand, the courts of common law are 
^lone invested with the power of punishing (or al- 
lowing damages for) those cases of violence by which 
the proceedings of the courts of equity might be op^ 
posed ; and thus they have been enabled to obstruct 
the enterprises of the latter, and prevent their affect- 
ing in themselves the like dangerous union of 
the two offices of judges of common law and of 
equity. 

From the situation of the English courts of 
equity, with respect to the courts of common law^ 
those courts have really been kept within limits 
that may be said to be exactly defined, if the na- 
ture of their functions be considered. In the first 
place, they can neither touch acts of parliament; 
nor the established practice of the other courts, 
much less reverse the judgments already passed in 
these latter, as the Roman pra&tors sometimes used 
to do in regard to the decisions of their predecessors 
in office, and sometimes also in regard to their own. 
The c(Hirt8of equity are even restrained from taking 
cogidzance of any case for which the other courts 
can possibly afford remedies. Nay, so strenuously 
have the courts of common law defended the verge 
of their frontier, that they have prevented the 
courts of equity from using in their proceedings the 
mode of trial by a jury ^ so that when, in a case of 
which the court of chancery has already begun to 
take cognizance^ the parties happen toJoltLVKS^^siv 
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ready in general provided for. A judge of equity U 
also to adhere, in Tiis decisions, to the system of de- 
crees formerly passed in his own court, regular re- 
cords of which are kept for that pnrpose. 
- From this latter circumstance it again follows, 
that a judge of equity, by the very exercise he makes 
of his power, is continually abridging the arbitrary 
part of it; as every new case he determines, every 
precedent he establishes, becomes a iknd-mark 6r 
boundary which both he and his successors in office 
are afterwards expected to regard. 

Here it may be added as a conclusion, that ap- 
peals from the decrees passed in the courts of equity 
are carried to the house of peers ; which circum- 
stance alone might suggest that a judge of equity is 
subjected to certain positive rules, besides those 
** of nature and conscience only ;" an appeal being 
naturally grounded on a supi)0:$itiou that some rules 
of that kind were neglected. 

'ilie above discussion on the English law has 
proved much longer than I intended at first; so 
much as to have swelled, f find, into two additional 
chapters. However, I confess T have been under 
the greater temptation to treat at ome length 
the subject of the courts of equity, as I have found 
the error (which may be called a constitutional 
one) concerning the arbitrary office of those courts, 
to be countenanced by the apparent authority of 
lawyenr, and of men of abilities, at the same time 
that I hare not seen in any book an attempt made 
professedly to confute the same, or indeed to 
point out the nature and true office of the courts 
of equity. 

q2 
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GHAPTBR XII. 

Of Criminal Justice. 

We are now to treat of an article, which, thongli 
it does not iu England, and indeed should not in 
any state^ make part of the powers which ai-e pro- 
perly constitntional, (that is, of the reciprocal rights 
.by ineans of which the powers that concur to form 
the government constantly balance each other) yet 
essentially interests the security of individuals, and, 
in the issue, the constitution itself; I mean to 
fpeak of crimiual justice. But, previous to an ex«> 
position of the laws of England on this head, it is 
.necessary to desire the reader's attention to cer- 
tain considerations. 

When a nation intrusts the power of the state to 
a certain number of persons, or to one, it is with a 
view to two points : one, to repel more efifectually 
foreign attacks; the other, to maintain domestic 
tranquillity. 

To accomplish the former point, each individual 
surrenders a share of his property, and sometimes, 
to a certain degree, even of his liberty. But though 
the power of those who are the heads of the state 
may thereby be rendered very considerable, yet it 
cannot be said, that liberty is, after all, in any high 
degree endangered; because, should ever the ex- 
ecutive power turn against the nation a strength 
which ought to be employed solely for its de- 
fence, this nation, if it were really free (by which 
I mean, tinrestrsuned by political prejudices), 
would be at no loss for providing the means of its 
aecanty^ i: 
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Ib regard to the latter object, that is, the main- 
tenance of domestic tranqailltty, every indindaai 
most, exclasive of new renunciations of his naturaT 
liberty, moreover snrrender (which is a matter of 
far more dangerxws consequence) a part of his per- 
Mnal security. 

The legislative power being, from the nature 
of human affisiirs, placed in the ultemative, either ~ 
of exposing individoals to dangers which it is at 
^e same time able extremely to diminish, or of 
delivering up the state to the boundless calamities 
of violence and anarchy^ finds itself compelled to 
reduce all its meoibers withm reach of the arm of 
the public power, and, by withdrawing ia such cases 
the benefit of the social strength, to leave them ex- 
posed, bare, and defenceless, to the exertion of the 
comparatively immense power oif the executors of 
the laws. 

Nor is this all ; for, instead of that powerful re- . 
action wliich the public authority ought in the 
former case to experience, here it must find none; 
and the law is obliged to proscribe even the attempt 
of resistance. It is, therefore, in regulating so dan- 
gerous a power, and in guarding lest it should de- 
viate from the real end of its institution^ that le« 
gidation ought to exert all its efforts. 

But here it is of^eat importance to observe, that 
the more powers a nation has reserved to itself, and 
the more it limits the authority of the executors of 
the laws, the more industriously ought its precau- 
tions to be multiplied* 

In a state where, from a series of events, the 
will of the prince has at loigth attained to hM the 
place of law^ he tpfeads an universal o^^^nKaii^ssa^ 
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ai'bitrary 9nd qpresisted ; even complaitit is dumb ; 
aiul the individual, UDdistinguishable by him, finds* 
a kind of safety in his own insignificance. With 
respect to the few who surround liim, as they are 
^t the same time the instruments of his greatness, 
they have nothing to dread but momentary capricex; 
a danger, against which, if there prevails a certain 
general mildness Of manners, they are in a great 
measure secured. ^ * 

v But in a state where the ministers of the laws 
meet with obstacles at every step, even their strong* 
est passions are continually put in motion ; and that 
portion of public authority, deposited with them as 
the instrument of national tranquillity, easily be- 
comes a most formidable weapon. 
. Let us begin with the most favourable supposi- 
tion, and imagine ?l prince whose intentions are in 
every case thoroughly upright; let us even suppose 
that he never lends an ear to the suggestions . of 
those whose interest it is to deceive him : neverthe- 
less, he will be subject to error, and this error, 
which, I will farther allow, solely proceeds from liia 
attachment to the public welfare, yet may happen 
to prompt him to act as if his views were directly 
opposite. 

When opportunities shall offer (and many such 
will occur) of procuring a public advantage by over- 
leaping restraints, confident in the uprightness of 
his intentions, and being naturally not very earnest 
to discover the distant evil consequences of actions 
in which, from his very virtue, he feels a kind of 
jpomplacency, he will not perceive, that, in aiming 
pt a momentary advantage, he strikes on the laws 
themselves pn which the safety of the nation rests. 
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and that those acts, so laudable when we only con- 
sider the motive of them^ make a breach at which 
tyranny will one day enter. 
. Yet farther, he will not even understand the 
complaints that will be made against him. To in- 
nst upon them will appear to him to the last de- 
gree injurious: pride, when perhaps he is least 
aware of it, will enter the lists; what he began 
with calmness, he will prosecute with warmth ; 
and if the laws shsdl not have taken every possi- 
ble precaution, he may think he is acting a very 
honest part, while he treats, as enemies of the 
state, men whose only crime will be that of being 
wore sagacious than himself, or of being in a 
better situation forjudging of the results of mea- 
sures. 

But it were to exalt human nature extravagantly^ 
to think that this case of a prince, who never aims 
at augmenting his power, may, in any shape, be 
expected frequently to occur. Experience evinces 
that the happiest dispositions are not proof against 
the allurements of power, which has no charms but 
as it leads on to new advances: authority en- 
dures not the very idea of restraint; nor does it 
cease to struggle till it has beaten down every 
boundary. 

: Openly to level every barrier, and at once to as-* 
sumethe absolute master, as we have said before^ 
would be a fruitless attempt. But it is here to be 
remembered, that those powers of the people which 
are reserved as a check upon the sovereign, can 
only be effectual so far as they are brought into 
action by private individuals. Sometimes a citizen^ 
by the force and perseverance -of his coiB^\a^^M»\ 
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opeus the eyes of the nation^ at other timeS) some 
laetuber of the legislature proposes a law for the 
removal of some pablic abuse : these, therefore, 
will be the persons against whom the prince will 
direct all his efforts.* 

And he will the more assuredly do so, as, from 
the error so usual among men in power, he will 
thivk that the opposition he meets with, however 
^neral, wholly depends on the activity of one or 
two lesidera; and amidst the calculations he will 
make, both of the supposed smallness of the obsta- 
cle which offers to his view, and. of the decisive 
consequence of the single blow he thinks necessary 
10 stiike, he will be urged on by the despair of an^- 
bltion on the point of being baffled, and by the 
most violent of all hatreds, that which is pi-eceded 
by contempt. 

In that case which I am still considering, of a 
really free nation, the sovereign must be very care- 
ful that military violence do not make the smallest 
part of his plan : a breach of the social compact 
like this, added to the horror of the expedient, 
would infallibly endanger his whole authority. But, 
on the other hand, if he be resolved to succeed, he 
will, in defect ot^ other resources, tiy the utmost ex- 
tent of the legal powers which the constitution 
has intrusted with him ; and if the laws have not 
in A manner provided for every possible case, he 
will avail himself of the imperfect precautions 
ihemselireB that have been taken, as a cover to his 



* By the watAprince, I mten those who, under whatever 
j^ppelUtioift, and in wtaoterer govemment it may be, are at 
Ibe Jittd of nublid afliuii. 
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4ycaiiDical procMdiogs ; lie will pnnrae steadily his 
]MUticular object, while his professioos breathe 
nothing but" the general welfare ; and destroy the 
■assertors of the laws under the very shelter of the 
forms contriTed for their security.* 

This is not all ; independently of the immediate 
mischief he may do, if the legislature interpose not 
in time, the blows will reach the constitution itself; 
and, the consternation becoming general among the 
peo^e, each individual will find himself enslaved) 
in a state which yet may exhibit all the common 
appearances of liberty. 

Not only, therefore, the safety of the individual, 
but that of the nation itself, requires the utmost 
precautions in the establishment of that necessary^ 
but formidable prerogative of dispensing punish- ^ 
ments. The first to be taken, even without which 
It is impossible to avoid the dangers above sng« 
gested, is, that it never be left at the disposal, 
nor, if it be possible, exposed . to the influence^ 
of the man who is the depositary of the public 
power. 

The next indispensable precaution is, that this 
power shall not be vested in the legislative body; 
and this precaution, so necessary alike under every 
jnode of government, becomes doubly so, when only 

* If any person should charge me with calumnistii^ 
human nature (fior it is her alone I am accusing here)^ X 
would desire him to^east his eyes on the history of Laidg 
XI.— of a Richelieu, and, above all, on that Qf England be* 
fore the revolution : he would see the arts and activity of 
government ^crease, in proportion as it gradually lost itk 
oieaiia of oppiessioD. 
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a smiill part of the nation lias a share in the legis- 
•lative power. 

If the judicial authority were lodged in the legis- 
lative part of the people, not only the great incon- 
venience roust ensue of its thus becoming inde- 
pendent, but also that worst of evils, the supposi- 
tion of the sole circumstance that can well identify 
this part of the nation with 4he whole, which is, 
a common subjection to the rules which they them- 
^•selves prescribe. The legislative body, which could 
kiotj without ruin to itself, establish, openly and by 
direct laws, distinctions in favour of its members, 
^would introduce them by its judgments : and the 
people, in electing representatives, would give them- 
selves masters. 

, The judicial power ought therefore absolutely 
to reside in a subordinate and dependent body-— 
dependent, not in its particular acts, with regard 
to which it ought to be a sanctuary, but in its 
rules and in its forms, which the legislative autho* 
,rity must prescribe. How is this body to be com- 
posed? In this respect farther precautions must 
be taken. 

; In a state where the prince is absolute master, 
numerous bodies of judges are most convenient, in- 
asmuch as they restrain, in a considerable degree, 
that respect of persons which is one inevitable 
•attendant on that mode of government. Besides, 
those bodies, whatever their outward privileges 
■may be, being at bottom in a state of great weak- 
ness, have no other means of acquiring the respect 
of the people than their integrity, and their con- 
stancy in obsen^ng certain rules .and foims : Jiay, 
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tbete circumstancefl, unitedy ia some degree orer- 
awe the sovereign himself, and discourage the 
thoBghts he might entertain of malting them tiie. 
tools of his caprice.* 

Bat in a strictly limited monarchy, that is, where 
the prince is understood to be, and in fact is, snb« 
ject to the laws, numerous bodies of judicature 
would be repugnant to the spirit of the constitution, 
which requires that all powers in the state should ^ 
be as much confined as the end of their institution 
can allow ; not to add, that, in the vicisHtudes inci- 
dent to such a state/ they might »ert a very dan- 
gerous influence. 

Besides, that awe which is naturally inspired by 

* The above observationg are in a great measure meant 
to allude to the Frendi parlemens, and particularly that ot 
Paris, which formed such a considerable body as to be once 
summoned as ff fourth order to the general estates of tiie 
kingdom. The weif^t of that body, increased by the cirv 
comstanee of the members holding their places for lifi^ waa^ 
in general attended with the advantage of placing them 
above being overawed by private individuals in the ad> 
ministration either of civil or criminal justice; it even ren- 
dered them so difficult to be managed by the court, that, 
the ministers were at times obliged to appoint particular 
judges, or commisiarUa, to try sudi men as they, resolved 
toruin. 

These, however, were only local advantages, connected 
wHIi the nature of the French government, which was am 
tmoontndled monarchy, with considerable remains of arit 
stoetaoy. But, in a tree state, such a fomertal body of men, 
invested with the power of deciding on the life, J^onouTj^ 
and property of the citiaens, would be productive of very^ 
daligerous political consequences'; and the more so, if sudi' 
judges had, as is the case all over the world except here,' 
the power of dedding upon the matter of law and the ma^ 
teroffaet. 
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ened^ if>.by the admission of the jurisprndeDce re- 
ceived among certain nations, he beheld those tri* 
baiials, already so formidable, wrap themselves up 
in mystery, and be made, as it were, inaccessible.* 



* An allusion is made here td the secrecy with which thd 
proceedings, in the administration of criminal justice, are 
to be carried on, according to the rules of the civil law, 
which in that respect are adopted over all Europe. Ag 
soon as the prisoner is committed, he is debarred of the 
fight of every body, till he has gone through his several 
examinations. One or two judges are appointed to examine 
him, with a clerk to take his answers in writing! and be 
stands akme before them in some private room in the 
prispn. The witnesses are to be examined apart, and he is 
not admitted to see them till their evidence is closed : they 
are then cor{fronted together before all the judges, to the 
end that the witnesses may see if the prisoner is really thd 
man they meant in giving their respective evidences, and 
that the prisoner may object to such of them as he shall 
think proper. This done, the depositions of those witnesses 
who are adjudged upon trial to be exceptionable, are set 
aside : the depositions of the others are to be laid before the 
judges, as well as the answers of the prisoner, who has beei| 
previously called upon to confirm or deny them in their 
presoice ; and a copy of the whole is delivered to him, that 
he may, with the assistance of a counsel, which is now 
granted him, prepare for his justification. The judges an^ 
at has been said before, to decide both upon the matter 
Of law and the matter of fetct, as well as upon all ineidents • 
that may arise during the course of the proceedings, such 
as admitting witnesses to be heard in behalf of the pri<« 
soner, &c. 

This mode of criminal judicature may be useful as to the 
bare discovery of truth,— a point%hich I dp not propose ta 
discuss here; but, at the same time, a prisoner is so com^ 
pletely delivered up into the hands of the judges, who evea 
can detain him almost at pleasure by multiplying or delay<« 
ing his examinations,. that, .whenever it is adopted, meni 
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mrts, and their different formsy must be such ai 
to inspire respect, bot never terror : and the cases 
ought to be so accurately ascertained, the limits so 
eiearly martied, that neither the executiTe power, 
nor the judges, may ever hope to transgress them 
with impunity. 

In fine, since we must absolutely pay a price for 
the advantage of living in society, not only by relin« 
quishing some share of our natural liberty (a sur- 
render which, in a wisely>framed government, a 
wise man will make without reluctance), but even 
also by resigning part of our personal 8ecurity,-^in 
a word, since all judicial power is an evil, though a 
necessary one, no care should be omitted to reduce 
as for as possible the dangers of it. 

As there is, however, a period at which the pr«* 
deuce of man must stop, at which the safety of the 
individual must be given up, and the law is to re* 
sign him to the judgment of a few persons, that it 
(to speak plainly), to a decision in some sense arbl-^ 
trary, it is necessary that the law should narrow as 
far as possible this sphere of peril, and so order 
matters, that when the subject shall happen to be 
summoned to the decision of his fate by the follible 
conscience of a few of his fellow-creatures, he may 
always find in them advocates, and never advcr-*. 
saries. 

CHAPTER XIII. 
The stUffeci continued. 

After having offered to the reader, in the pre*^ 
ceding chapter, such general considerations at f > 
thought necessary, in order to convey a moc^ V>*^ 
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Idea of the spirit of the crimiDal jadicature in 
£uglaDd, aud of the advantages peculiar to it, i now 
proceed to exhibit the particalars. 

When a pernon is charged with a Cringe, tlie ma^ 
gistrate, who if caUed iu England a Justice of the 
peace, issoes a warrant to apprehend him ; but this 
warraotcan be no more than an order for bringing 
the partf before him : he mast tlien hear him, and 
take down in writing his answers, together with 
the different informations. If it appears, on this 
examination, either that the crime laid to the 
charge of the person wlio is brought before the 
jastice was not committed, or that there is no just 
gix>and to suspect him of it, he must be set abso- 
lutely at liberty ; if the contrary results from the 
examination, the party accused must give bail for 
kis appearance to answer to the charge, unless in 
capital cases ; for then he must, for safer custody, 
be really committed to prison, in order to take his 
trial at the next sessions. 

Bat this precaution, of requiring the examination 
of an accused person, previous to his imprisonment, 
is not the only care which the law has taken in his 
behalf; it has farther ordained, that the accusatiou 
against him should be again discussed, before he 
can be exposed (o the danger of a trial. At every 
session the sheriff appoints what is called the grand. 
jury. This assembly most be composed of more 
than twelve men, and less than twenty-four; and 
is always formed out of the most considerable per- 
sons in the coiinty. Its function is to examine the 
evidence th^t has been given in support of every 
charge : if twelve of those persons do not concur iu 
the opinion that an accusation is well grounded^ 
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the party is immediately discharged; if, on the 
contrary, twelve of the grand jury find the proofs 
sufficient, the prisoner is said to be indicted, and 
is detained in order to go through the remaining 
process. 

On the day appointed for his trial, the prisoner 
is brought to the bar of the court, where the Judge, 
after causing the bill of indictment to be read in 
his presence, must ask him how he would be tried ; 
to which the prisoner answers, By God and my 
country ; by which he is understood to claim to be 
tried by a jury, and to have all the judicial means 
of defence to which the law entitles him. The 
sheriff then appoints what is called the petit jury : 
this must be composed of twelve men chosen out of 
the county where the crime, was committed, and 
possessed of a landed income of ten pounds a year y 
their declaration finally decides on the truth or 
falsehood of the accusation. 
. As the fate of the prisoner thus entirely depends 
on the men who compose this jury, justice requires 
that he should have a share in the choice of them ; 
and this he has through the extensive right which 
the law has granted him, of challenging, or ob. 
jecting to^ such of them as he may think excep- 
tionable. 

These challenges are of two kinds. One, which 
is called the challenge to the array, has for its ob- 
ject to have the whole pannel set aside ; it is pro^ 
posed by the prisoner when he thinks that the, 
sheriff who formed the pannel is not indifferent in 
the cause ; for instance, if he thinks he has an in-- 
terest iq the prosecution, that he is related to the; 
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prosecutor, or in general to the party who pretendtf 
to be injured. 

The other cfaaUenges are called, to the polls {in 
capita) : they are exceptions proposed against the 
jurors, severally, and are reduced to four heads bf 
sir Edward Coke. — ^That which he calls propter ho^ 
noris respectum, may be proposed against a lord 
empaunelled on a jury ; or he might challenge him- 
self. That propter defectum takes place when a 
juror is legally incapable of serving that ofSce, as, if 
he is an alien ; if he has not an estate sufficient to 
qualify him, &c. That propter delictum has for its 
object to set aside any juror convicted of such crime 
or misdemeanor as renders him infamous, as ft-^ 
lony, perjury, &c. That propter afectum is pro- 
posed against a juror who has an interest in thd 
conviction of the prisoner : one, for instance, who 
has an action depending between him and the pri- 
soner ; one who is of kin to the prosecutor, or his- 
counsel, attorney, or of the same society or corpo- 
ration with him, &c.* 

In fine, in order to relieve even the imagination 
of the prisoner, the law allows him, independently 
of the several challenges above-mentioned, to chal- 
lenge peremptorily, that is to say, without showing 
any cause, twenty jurors successively .+ 

• When a prisoner is-an alien,-one%alf of the Jurors mutt 
itlso be aliens ; a jury thus formed is called a Jury dc me* 
dictate lingua, 

t When these serersd challenges reduce too much the 
number of the Jurors on the pannel, which is forty-eight* 
new ones are named on a writ of the Judge, who are named 
the teOes, from those words of the writ, decern 6r otto tote**' 
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When at length the jury is formjsd, and they have 
taken their oath, the indictment is opened, and the 
prosecutor produces the proofs of his accusation* 
BiUy nnlilte to the rules of the ci^l law, the wit* 
Of sses deliver their evidence in the presence of the 
prisober: the latter xniiy put questions to them; 
he may also produce witnesses in his behalf, add 
h^ve them examined upon oath. Lastly, he is al* 
lowed to have a counsel to assist him, not pnly in 
the discussion of any point of law which nmy be 
complicated with the fact, but also in the invest!* 
gation of the fact itself, and who points out to bin 
the questions he ought to ask, or even asks them 
for him.* 

Such are the precautions which the law has de- 
vised for cases of common, prosecutions ; but jtn 
tl^Qse for high treason, and for misprision of 
trieason, that is to say, for a.conspiracy against the 
life of the klogy or against the state, and for ^ 
concealment of it^f — accusations which suppose 
a heal of party and poweiful accusers, — the law 
ha9 pi-ovided for the accused party farther safe* 
gaarJfl. 

First, no person can be questioned for any trea- 
son, eiDcept a direct attempt on the life of the king» 
after three years elapsed since the offence. 2. The 
accused party may, independently of his other legal 
gfQund^ of challenging peremptorilffy challenge 



• This last article, however, is not established by law, 
exoqit in cases of treason ; it is done only through custom 
W4 the iDdulgence of the Judges. 

t The pc^ialty of a misprision of treason is the forfeituT* 
of aU goods, and imprisonment for life. 

VOL. I. H 
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iMrty-five jarofB. 3. He may kar^ two eoansel to 
'lissist hiiD through the whole course of the pro* 
ceediags. 4. That bis witsessses may not be- ke|;»t 
aw»y, the judges must grant him the same compulw 
live process to bring them iu, which they issue to 
compel the evidences against him. 5. A copy of 
his indictment must be delivered to him ten days 
at least before the trial, in presence of two wit- 
nesses, and at the expense of five shillings ; whith 
eopy must contain all the facts laid to his charge^ 
the names, professions, and abodes, of the jurors 
who are to be on the pannel, and of all the wit- 
niesses who are intended to be produced against 
him .• 

When, either in cases of high treason or of infe- 
rior crimes, the prosecutor and the prisoner have 
closed their evidence, and the vritneases have an- 
swered to the respective questions both of the bench 
and of jurors, one of the judges makes a speech, in 
wliich he sums up the facts which have been ad- 
tanced on both sides. He points <mt to the jury 
what more precisely constitutes the hinge- of the 
question before them ; and he gives them his opi« 
nion both with regard to the evidences that have 
been given, and to the point of law which is ■■ to 
guide them in their decision. This done, the jury 
withdraw into an adjoining room, where they mtist 
remain without eating and drinking, and withiout 
fire, till they have agreed unanimously among them* 
selves, unless the court give a permission to the 

• Stat. 7 Will. in. c. 3/ and 7 Anne; c. ej.- The latter 
was to be in fotoe only >fBer the death of the late Pre- 
tender. 
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contrary. Their declaration or verdict (veredictum) 
most (unless they choose to give a special verdict) 
pronounce expressly, either that -the prisoner is 
guilty, or that be is not guilty, of the fact laid to 
his charge. Lastly, the fundamental maxim of 
this mode of proceeding is, that the jury must be 
unanimous. 

And as the main object of the institution of the 
trial by jury is to guard accused persona agaiD^e aM 
decisions whatsoever from men invested with any 
permanent official aatbqrity,* it is not only a set* 
tied principle that the opinion which the judge de- 
Uver&has no weight but such as the jury choose jto 
give it ; but their verdict must besides comprehend 
the whole matter in trial, and decide as well upon 
the fact as upon the poiut of law that may arise 
out of it : in other words, they must pronounce 
both on the commission of a certain fact, and on 
the reason which makes such fact to be contrary to 
law.f 

Tilts b even so essential a poiut, that a IhII of 

* '< Laws,** u Junius says extremely well, " are intended, 
;iot to trust to what men will do, but to guard against 
what they may do." 

t Unless they dioose to give a special verdict.^ — " When 
the jury," says Coke, ** doubt of the law, and intend to do 
that which is just, they find the special matter : and the 
entry is, Et super tot A materUk peturU ducretionemjut- 
ticiorum.** Inst* iv. These words of Coke, we may ob- 
lerve, confirm beyond a doubt the power of the jury to 
determine on the whole matter in trial ; a power which in 
all constitutional views is necessary ; and the more so, since 
.a pris<Mier cannot in England challenge the judge, as he can 
under the civil law, and tot the same causes as he can a 
witiMM. 
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Indictment must expressly be grounded upon those 
two objects; Thus an indictment for treason mnst 
charge, that tbe alleged facts were committed with 
A treasonable intent {proditorie). An indictment 
for murder must express that the fact ha% been 
committed with malice prepense^ or afore-thought. 
An indictment for robbery must charge, that the 
things were taken with an intention to rob (animo 
/Urandi) , &c,* 

Juries are even so uncontrollable in their ver« 
diet — so apprehensive has the constitution been lest 
precautions to restmin them in the exercise of their 
functions, however specious in the beginning, 
might in the issue be converted to the very destruc- 
tion of the ends of that institution — that it is a 
repeated principle that a juror, in delivering his 
opinion, is to have no other rule than his opi- 
nion itself— that is to say, no other rule than 

' * The principle that a jury is to decide both on the Cm 
and the criminality of it> is so well understood, that, if 
verdict were so framed as only to have for its ol]{ject tli 
bare existence of the fact laid to the charge of the prisone 
no punishment could be awarded by the Judge in com 
quenoe of it. Thus, in the prosecution of Woodfall, 1 
printing Junius's Letter to the King (a supposed libel), f 
Jury brought in the following verdict, <* guilty of print 
and publishing only;" the consequence of which was 
discharge oi the prisoner. As some of the Judges, howe 
were unwilling to concede this point in the case of lil 
the friends of the constitution brought forward a bil 
I79?» by whidi it was enacted, that, on every trial 
libel, a jury might give a vexdict upon the wliole mat 
issue, and should not be required or directed by the 
to find the defendant guilty, merely on a proof of the 
•cation of the alleged libel, «nd of the sense ascribec 
in the record. 
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the belief which results to his mind from the facts 
alleged on both sides, from their probability, from 
the credibility of the witnesses, and even from all 
sach circumstances as he may have a private know- 
ledge of. Lord chief-justice Hale expresses himself 
on this subject, in the following terms : 

" In this recess of the jury, they are to consider 
the evidence, to weigh the credibility of the wit- 
nesses, and the force and efficacy of their testimo* 
nies ; wherein (as I have before said) they are not 
precisely bound by the rules of the civil law, viz„ta 
have two witnesses to prove every fact, unless it be 
in cases of treason, nor to reject one witness be- 
cause he is single, or always to believe two wit- 
nesses, if the probability of the fact does upon other 
circumstances reasonably encounter them ; for the 
trial is not here simply by witnesses, but dy^'tfry; 
nay, it may so fall out, that a jury upon their own 
knowledge may know a thing to be false, that a 
witness swore to be true, or may know a witness 
to be incompetent or incredible, though nothing 
be objected against him — and may give their verdict 
accordingly." • 

If the verdict pronounces not guilty ^ the prisoner 
18 set at liberty, and cannot, on any pretence, be 
tried again for the same offence. If the verdict 
declares him guilty^ then, and not till then, the 
judge enters upon his function as a judge, and pro- 

♦ History of the Common Law of England, chap. W, 
sect. 11. The same principles and forms are observed in 
civil matters; only peremptory challenges are not al« 
lowed. 
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nonoces the punishment which the law appoints.* 
Bat, even in this case, he is not to judge according 
to his own discretion only ; he must strictly adhere 
to the letter of the law : no constructive extension 
can he admitted ; and, however criminal a fact 
might in itself be, it would pass unpnnished if it 
were found not to be positively comprehended in 
some one of the cases provided for by the law. 
The evil that may arise from the iuipunity of a 
crime^hat is, an evil which a new law may in- 
stantly stop — has not by the English laws been con-, 
sidered as of magnitude sufficient to be put ill 
comparison with the danger of brealcing through a 
barrier on which so materially depends the safety 
of the hidividual.f 

• * When the party accused is one of the lords temporal, 
he likewise enjoys the universal privilege of being judged 
hy his peers; though the trial then differs in sevoral re> 
qpects. In the first place, as to the number of the jurors : 
all the x>eeTS are to perform the function of such, and they 
must be summoned at least twenty days beforehand. £. 
When the trial takes place during the session, it is said to 
be in the high court of parliament ; and the peers officiate 
St once as jurors and judges: when the parliament is not 
sitting, the trial is said to be in the court of the high stew- 
ard of England; an office which is not usually in being, 
but is revived on |^ose occasions ; and the high steward 
performs the office of judge. 3. In either of these eases, 
unanimity is not required : and the majority, which must 
consist of twelve persons at least, is to decide. 

t I shall here give an instance of the scruple with which 
the E^lish judges proceed upon occasions of this kind. Sir 
Henry Ferrers having been arrested by virtue of a warrant, 
in wMch he was termed a knight, though he was a baronet. 
Nightingale, hit servant, took his part, and killed the offi- 
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To. all these precautions taken by the law. for. the 
safety of the subject, one circumstance must be . 
added, which, indeed, would aloDe justify the par*, 
tiality of the English lawyers to their laws in pre* 
fereuce to the ciril law ; — I mean the absolute re- 
jection they have made of torture.* Without re-, 
pealing here what has been said on the subject bj 
the admirable author of the treatise on Crimes and 
PanUhmenUff I shall only observe, that the tor- 
tnre, in itself so horrible an expedient, would, 
Qiore. especially in a free state, be attended with the. 
most fatal consequences. It was absolutely neces- 
sary to preclude, by rejecting it, all attempts to. 
make the pursuit of guilt an instrument of ren- 
geance against the innocent. Even the convicted 
criminal must be spared, and a practice at all rates 
exploded, which might so easily be made an instni- 
vent of endless vexation and persecution. X 

cer t but it was decided, that, aa the vanant " was. an iU 
warrant, the killing of an oflBcer in executing that warrant' 
could not be murder, because no good warrant ; wherefore 
he was found not guilty of the murder and manslaughter.**- 
•r-See Crokt^s Rep, P. III. p. 371. 

• Coke says (Inst. III. p.. 35.) that {when John Holland, 
duke of Exeter, and William de la Pole, duke of Suffolk, 
renewed, under Henry VI. the attempts made to intro- 
duce the civil law, they exhibited the torture as a beginning 
thereof. The instrument was called the duke of Exeter*!: 
daughter. 
' t Beccaria. 

% Judge Foster relates, firom Whitelocke, that the biabop. 
of London having said to Felton, who had assassinated ths. 
duke of Buckingham, '* If you will not confess, you must 
go to the rack ;" the man replied, *< If it must be so, X 
know not whom I may accuse in the extremity of the tof • 
ture ; bishop Laud, perhaps, .^r any lord «t this bowrd.** 
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For the farther prevention of abuses, it is an id- 
▼ariable usage that the trial be public. The pri- 
soner neither makes his appearance, nor pleads, 
hut in places where every body may have free en- 
trance; and the witnesses when they give their 
evidence, the judge when he delivers his opinion, 
the jury when they give their verdict, are all under 
the public eye. Lastly, the judge cannot change 
either the place, or the kind of punishment ordered 
by the law ; and a sheriff who should take away the 
life of a man in a manner different from that which 
the law prescribes, would be prosecuted as guilty of 
murder.* 

In a word, the constitution of England, being a 
free constitution, demanded from that circumstance 
alone (as I should already have but too often re- 
peated, if so fundamental a truth could be too 
often urged) extraordinary precautions to guard 
ag£unst the dangers which unavoidably attend the 
power of inflicting punishments ; and it is particu- 
larly when considered in this light, that the trial by 
jury proves an admirable institution. 

By means of it, the judicial authority is not only 
placed out of the hands of the man who is invested 



*' Sound sense," adds Fostor, " in the mouth of an en- 
thusiast and a ruffian." 

Laud having proposed the rack, the matter was shortly 
debated at the board, and it ended in a reference to the 
indgea, who unanimoiisly resolved that the rack could not 
be legally used. 

* And if any other person but the sheriff, even the Judge 
himself, were to cause death to be inflicted upon a mafift 
though convicted, it would be deemed homicide*— ^ee 
Blackttcne, book iv. diap. 14. 
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n^ith fhe execative authority — it is even out of the 
bunds of the judge himself. Not ouly the person 
who is trusted with the public power cannot exert 
it, till he has, as it were, received the permission 
to that purpose, of those wlu) are set apart to ad- 
aiinister the laws ; but these latter are also re- 
etrained in a manner exactly alike, and cannot 
make the law speak, but when, in their turn, they 
have likewise received permission. 
-And those persons to whom the law has thus 
exclusively delegated the prerogative of deciding 
that a punishment is to be inflicted — those men 
without whose declaration the executive and the 
judicial powers are both thus bound down to in- 
action, do not form among themselves a permanent 
body, who may have had time to study how their 
power can serve to promote their private views or 
interest : they are men selected at once from 
among the people, who perhaps never were before 
called to the exercise of such a function, nor fore- 
see that they ever shall be called to it again. 

As the extensive right of challenging efi^ctnally 
baffles, on one hand, the secret practices of such as, 
in thie face of so many discouragements, might still 
endeavour to make the judicial power subservient 
to their own views, and on the other excludes all 
personal resentments ; the sole affection which re- 
mains to influence the integrity of those who alone' 
are entitled to put the public power into action, 
during the short period of their authority, is, 
that their own fate as sutirjects is essentially con- 
nected with that of the man whose doom they are 
going to decide. 

In fine^ such is the bapi^ nature of thU v(^s^kcQ.- 
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tioti, that the jndicial power, a power so formi- 
dable iu itself, which is to dispose, without fhidiog 
any resistance, of the property, honour, and life of 
indiridnals, and which, whatever precautions may 
be taken to restrain it, must in a great degree re- 
main arbitrary, may be said, in England, to exist- 
to accomplish every intended purpose — and to be ' 
in the hands of nobody.* 

In all these observations on the advantages of 
the English ciiminal law, I have only considered it 
Its connected with the constitution, which is a free 
one; and it is in this view alone that I have com- 
])ared it with the jurispradence received in other 
states. Yet abstractedly from the weighty constitu- 
tional considerations which I hare suggest ed» I 
think there are still other interesting grounds of 
pre-eminence on the side of the laws of England. 

In the first place, they do not permit that a man 
should be made to run the risk of a trial, but upon 
the declaration of twelve persons at least {the grand 
jury). Whether he be in prison, or on his trial, 
they never for an instant rafuse free access to those 
who have either advice or comfoi*t to give him ; 
they even allow him to summon all who may have 
any thing to say in his favour. And lastly, what is 
of very great importance, the witnesses against him 
inust deliver their testimony iu his presence; he 
may cross-examine them, and, by one unexpected 
question, confound a whole system of calumny : in- 

* The consequence of this institution is* that no man in 

England ever meets the man of whom he may say, *« That 

man has a power to dedde on iny death or life." If we 

could for a moment forget the advantages of that instltu* 

tioB, we ought at least to admire the ingenuity of it* 
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dalgences these, all denied by the laws of other 
conntries. 

Hence, though an accused person may be exposed 
to haFe bis fiate decided by persons {the petty jury) 
who possess not, perhaps, all that sagacity which 
in some delicate cases it is particularly advantageous 
to meet with iu a judge, yet this inconvenience is 
amply compensated by the extensive means of de-. 
fence with which the law, as we have seen, has 
provided him. If a juryman does not possess that 
expertness which is the result of long practice, yet 
neither does he bring to judgment that hardness of 
heart which is, more or less, also the consequence 
of it : and bearing about him the principles (let me 
say, the unimpaired instinct) of humanity, he 
trembles while he exercises the awful office to 
which he finds himself called, and in doubtful cases 
always decides for mercy. 

It is to be farther obsei-ved, that, in the usual 
course of things, juries pay great regard to the 
opinions delivered by the judges; that, in those, 
cases where they are clear as to the fiEict, yet find 
themselves perplexed with regard to the degree of 
guilt connected with it, they leave it; as has beeu 
said before, to be ascertained by the discretion of 
the judge, by returning what is called a special ver* 
diets that, whenever circumstances seem to alle- 
viate the guilt of a person, against whom neverthe- 
less the proof has been positive, they temper their 
verdict by recommending him to the mercy of the 
king (which seldom fails to produce at least a miti- 
gation of the punishment) : that, though a man 
once acquitted can never, under any pretence what- 
soever, be agaui brought into peril for the same of- 
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fence, yet a new trial would be granted }f *he had 
been found guilty upon evidence strongly suspected 
of being false. Lastly, what distinguishes the laws 
of England from those of other countries in a yery 
honourable manner, is, that as the torture is iin« 
known to tliem, so neither do they know any more 
grievous punishment than the simple deprivation of 
life. 

All these circumstances have combined to intro* 
duce such a mildness into the exercise of criminal 
justice, that the trial by jury is that point of their 
liberty to which the people of England are most 
thoroughly and unlversaUy wedded; and the only 
complaint I have ever heard uttered against it, hM 
been by men who, more sensible of the necessity of 
public order than alive to the feelings of humanity, 
think that^ too many offenders escape with impu- 
nity. 

CHAPTER XIV. 

The Subject concluded. Laws relative to Imprisoti- 

ment. 

But what completes that sense of independence 
which the laws of England procure to every indivi- 
dual (a sense which is the noblest advantage attend* 
Ing liberty), is the greatness of their precautions 
upon the delicate point of imprisonment. 

In the first place, by allowing, in most cases, 
enlargement upon bail, and by prescribing, on that 
article, express rules for the judges to follow, they 
have removed all pretexts, which circumstances 
might afford, for depriving a man of his liberty. 
- Bnt it is against the executive power that the 
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legislature has, above all, directed its efforts : nor 
has it been bat by slow degrees that it has been soc- 
cessfal ill wresting from it a branch of powef whicli 
enabled it to deprive the people of their leadei*s, as 
well as to intimidate those who might be tempted 
to assnme the function ; and which, having thus all 
the efficacy of u-ore odious means without the dan- 
gers of them^ was perhaps the most formidable 
weapon with which it might attack public liberty. 

The methods originally pointed out by the laws 
of England for the enlargement of a person un- 
justly imprisoned, were the writs of mainprise^ da 
odio et atia, and de homine replegiando.^ Those 
writs, which could not be denied, were an order to 
the sheriff of the county in which a person was 
confined, to inquire into the causes of his confine- 
ment ; and, according to the circumstances of hi« 
case, either to discharge him completely, or upon 
bail. 

But the most useful method, and which even, by 
being most general and cerlaiu, has tacitly abolished 
all the others, is the writ of ftabeaa Corpus, so 
Called, because it begins with the words Habeas 
corpus ad sulkficiendum. This writ being a writx)f . 
high prerogative, must issue from the court of king's 
bench : its effects extend equally to every county ; 
and the king by it requires, or is understood to re- 
quire, the person who holds one of his subjects in 
custody, to cari7 him- before the judge, with the 
date of the confiuemefit, and the cause of it, in 
order to discharge him, or continue to detain him, 
according as the judge. shall decree. 

But this writ, which might be a resource in cases 
pf violent imprisoiiiment effected by individuals, or 
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griinted at their request, was bat a feeble one, or 
rather no resonrce at all, against the prerogative of 
the prince, especially under the sway of the TaUors, 
and in the begiunhig of that of the Stnarts. And 
even in the first years of Charles the First, the judges 
of the king's bench, who, in consequence of the 
spirit of the times, and of their holding their places 
iuranie bene piacUo, were constantly devoted to the 
court, declared — '* that they could not, upon a ffa^ 
heat Corpus, either bail or deliver a prisoner, though 
committed without any cause assigned, in case he 
was committed by the special command of the king, 
or by the lords of the privy council." 

Those principles, and the mode of procedmv 
which resulted from them, drew the attention of 
parliament ; and in the bill called the Petition of 
Right, passed in the third year of the reign of 
Charies the First, it was enacted, that no person 
should be kept in custody, in consequence of sucb 
imprisonments. 

But the judges knew how to evade the Intentky 
of this act : they indeed did not refuse to dischary 
a man imprisoned without a cause ; but they utf 
so mnch delay in the examination of the cane 
that they obtained the full effect of an open dev 
of justice. 

The legislature again interposed, and in the 
passed in the sixteenth year of the reign of Chi 
the First, the same in which the star-chamber 
suppressed, it was enacted, that " if any persf 
committed by the king himself in person, or \ 
privy council, or by any of the members there 
shall have granted unto him, without delay 
any pretence whatsoever, a writ of Habeas C 
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and that the judge shall thereupon, within three 
court-days after the return is inade, examine and 
determine the legality of such imprisonment." 

This act seenoed to preclude every possibility of 
future evasion : yet it was evaded stiU ; and, by the 
connivance of the judges, the person who detained 
the prisoner could, without danger, wait for a se- 
cond, and a third writ, called an alias and a pluries, 
before he produced him. 

All these different artifices gave at length birth 
to the famous act of Habeas Coirptu (passed in the 
thirty>(lrstyear of the reign of Charles the Second)^ 
which is considered in England as a second Great 
Charter, and has extinguished all the resources of 
oppression.* 

The principal articles of this act are : — 

1. To fix the different terms allowed for bringing 
a prisoner: those terms are proportioned to the 
distance : and none can in any case exceed twenty 
days. 

2. That the officer and keeper neglecting to make 
due returns, or not delivering to the prisoner, or his 
agent, within six hours after demand, a copy of the 
warrant of commitment, or shifting the custody of 
the prisoner from one to another, without sufficient 
reason or authority (specified in the act) ; shall for 
the first offence forfeit one hundred pounds, and for 
the second two hundred, to the party aggrieved, and 
be disabled to hold his office. 

3. No person, once delivered by Habeas Corpus y 

• The real title of thii act is, "An Act for better seen- 
ring the liberty of the Sutject, and for Prevention of Im- 
priconment beyond the Seas." 
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shall be committed for the same offence, on penalty 
of five hundred pounds. 

4. Every person committed for treason or felony, 
shall, if he require it, in the first week of the next 
term, or the first day of the next session, be in<3 
dieted in that term or session, or else admitted to 
bail, unless it should be proved upou oath, that the 
king's witnesses cannot be produced at that time t 
and if not indicted and tried in the second term or 
session, he shall be discharged of his imprisonment 
for such imputed offence. 

5. Any of the twelve judges, or the lord chan- 
cellor, who shall deny a writ of Habeae Corput, on 
sight of the warrant, or on oath that the same is 
refused, shall forfeit severally to the party aggrieved 
five hundred pounds. 

6. No inhabitant of England (except persons con- 
tracting, or couvicts praying to be transported) 
shall be sent prisoner to Scotland, Ireland, Jersey, 
Guernsey, or any place beyond the seas, within or 
without the king's dominions — on pain, that the 
party committing, his advisers, aiders, and assist- 
ants, shall forfeit to the party aggrieved a sum not 
less than five hundred pounds, to be recovered with 
treble costs, shall be disabled to bear any office of 
trust or profit, shall incur the penalties of 9.pra» 
munire,* and be incapable of the king's pai*don. 

* The statutes of pramunire, thus called from the writ 
for their execution, which begins with the wotAs prteanunire 
(for pramonere) Jacias, were originally designed to oppose 
the usurpations of the popes. Ihc first was passed under 
the leign of Edward the First, and i^as followed by several 
others, which, even before the reformation, established 
such effectual provisionit as to dx»w upon onie of tliem the 
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epithet of execreUnle statutum. The oiTetices against which 
those statutes were framed were likewise distinguished by 
the appellation of praemunire; and under that word were 
included all attempts to increase the power of the pope at 
the expense of the royal authority. The punishment <V> 
creed for such cases was also called tipramtfnire: it has since 
been extended to several other kinds of ofRmce, and amounts 
to imprisonment at the king's pleasure, or for life, and for- 
feiture of all goods and rents of lands. It may be proper 
to add, that prosecutions upon a pramunirc arc now en- 
tirely disused/ 
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BOOK 11. 

A VIEW OF THE ApVANTAOSt OF THE ENGLISH GO- 
VERNMENT, AND OF. THE RIGHTS AND LIBERTIES 
OP THE PEOPLE; AND A CONFIRMATION, BY RB^ 
FERENCE TO FACTS, OF THE PRINCIPLES STATED 
IN THE WORK* 



CHAPTER I. 



Same Advantages peculiar to the Engliih Conttitu^ 
tkm, J . The Unity of the Executive Power, 

We hare seen in former chapters the resources al- 
lotted to the different parts of the English goTem- 
nient for balancing each other, and how their reci- 
procal actions and re-actions produce the freedom 
of the constitution, which is no more than an equi- 
iibriam between the ruling poweri< of the state. I 
now propose to show that the particular nature and 
functions of these same constituent parts of the 
government, which give it so different an appear- 
ance from that of other free states, are moreover 
attended with peculiar and very great advantages, 
which have not hitherto been sufficiently observed.^ 
The first peculiarity of the English government, 
as a free government, is its having a king — ^its 
having thrown into one place the whole mass, if I 
may use the expression, of the ezecutive. power. 
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and having invariably and for ever fixed it there.* 
By this very circnmstance also has the depoaittm of 
It been rendered sacred and inexpugnable; — by 
matting one great, very great man in the state, has 
an efTectnal check been pat to the pretensions of 
those who otherwise would strive to become sncfa $ 
and disorders have 1>een prevented, which, ib all 
republics, ever brought on the ruin of liberty, and, 
before it vras lost, obstructed the enjoyment of it. 

If we cast our eyes on all the states that ever' 
were free, we shall see that the people ever turning 
their jealousy, as it was natural, agaiust the execu- 
tive power, but never thinking of the means of 
Hmiting it, so happily prei'aleut in England,* never 
employed any ether expedients beside the obvious 
one of trusting that power to magistrates whoa* 
they appoimed annually ; which was in great mea-' 
8«re the same as keeping the management of it to 
tiiemselves : whence it resulted, that the people,' 
who, whatever may be the frame of the government,* 
always possess, after all, the reality of power, thnr 
uniting in themselves with this reality of power the 
actual exercise of it, in form as well as in fact, con-' 
stituted the whole state. In order therefore legally 
to disturb the whole state, nothing more was requi- 
site than to put in motion a certain number of in- 
dividuals. 

In a state which is small and poor, an arrange- 
ment of this kind is not attended with any great in- 
conveniences, as every individual is taken up with 
the care of providing fof his subsistence, as great 

. • The rendering that power dependent on the people to/t 
\U tnppU w . S e e on thii sut|)eet dwp; vL twok 1. 
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ol^ects of ambition are wanting, and as eVilf 
not, in such a state, ever become much compHc 
In a state that strives for aggrandisement, the 
ficnlties and danger attending the pursuit of ti 
plan inspire a general spirit of caution, and < 
individual makes a sober use of his rights 
citizen. 

But when^ at length, those exterior motives c 
and the passions, and even the virtues, which 
excited, are thus reduced to a state of inaction 
people turn their eyes back towards the inter! 
the republic ; and every individual, in seeking 
to concern himself in all affairs, seeks for nen 
jects that may restore him to that state of eze 
which habit, he finds, has rendered necessa 
him, and aims at the exercise of a share of p 
which, small as it is, yet flatters his vanity. 

As the preceding events must have given a 
fluence to a certain number of citizens, they 
themselves of the general disposition of the pe 
to promote their private views : the Icgisl 
power is thenceforth continually in motion ; ai 
it is badly informed and falsely directed, a) 
every exertion of it is attended with some injs 
the laws or the state. 

This is not all ; as those who compose the ge 
assemblies cannot, in consequence of their num 
entertain any hopes of gratifying their private 
bition, or, in general, their private passions, 
at least seek to gratify their political caprices, 
they accumulate the honours and dignities o 
state on some favourite whom the public voice 
pens to raise at that time. 

But, as in such a state there can be, from 
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irregularity of the determinations of the people, do 
«ach thing as a settled course of measures, it hap- 
pens that men never can exactly tell the present 
state of public affairs. The power thus given away 
has already become very great before those for 
whom it was given so much as suspect it ; and he 
faimaelf who enjoys that power does not know its 
fall extent : but then, on the first opportunity that 
offers, he suddenly pierces through the cloud which 
hid the summit from him, and at once seats himself 
upon it. The people, on the other hand, no sooner 
recover sight of liim, than they see their favourite 
BOW become their master, and discover the evU, 
only to find that it is past remedy. 

As this power, thus surreptitiously acquired, U 
destitute of the support both of the law and of the 
ancient course of things, and is even bqt indiffer- 
ently respected by those who have subjected them- 
selves to it, it cannot be maintained but by abusing 
it. The people at length succeed in forming some* 
where a centre of union ; they agree in the choice 
of a leader : this leader in his turn rises ; in faSs 
tarn also he betrays his engagements ; power pro- 
daces its wonted effects; and the protector becomes 
a tyrant. 

This is not all : the same causes which have given 
one master to the state, give it two, give it three. 
All those rival powers endeavour to swallow np 
each other ; the state becomes a scene of endless 
quarrels and broib, ' and is in a continual conml* 
fiion. 

If amidst such disorders the people retained their 
freedom, the evil must indeed be very great to take 
away all the advantages of it ; but they are slaiies. 
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add |«C have not what in other conntrles makes 
•mends for political terviUide} I mean tnm^tU* 

lity. 

Ill order to prove all tliese thingf, if proofii wtrt 
deemed necessary, I would only refer the reader to 
what every one knows of Pisistratos and Megadif» 
of Marius and Sylla, of Caesar and Pompey. How- 
ever, I cannot avoid translating a part of thespeeeh 
.which a citizen of Florence addressed once to tlie 
senate : the reader will find in it a kind of abridged 
story of all republics ; at least of those which, by 
the share allowed to the people in the government, 
deserved that name, and which, besides, attained a 
certain degree of extent and power» 

** That nothing human may be perpetnal and 
stable, it is the will of Heaven that, in all states 
whatsoever, there should arise certain destructive 
families, who are the bane and ruin of them. Of 
this our own republic aflfords as many and more de- 
plorable examples than any other, as it owes its mis- 
fortunes not only to one, but to several such families. 
We had at first the fiuondelmonti and the Rubertl. 
We had afterwards the Donati and the Cerchi : and 
at present (shameful and ridiculous conduct!) we 
are waging war among ourselves for the Ricci and 
the Albizzi. 

*' When in former times the Ghibelins were sup- 
pressed, every one expected that the GuelCs, betng 
then satisfied, would have chosen to live in tran- 
quillity ; yet, but a little time had elapsed, when 
they agaiu divided themselves into the factions ol 
the whites and the blacks. When the whites were 
suppressed, new parties arose, and new troubles 
, followed. Sometimes battles were fought in favov 
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of the exiles ; and, at other times, quarrels brolce 
oot between the nobility and the people. And, as 
if resolved to give away to others what we ourselves 
neither coold, nor would, peaceably enjoy, we coqi- 
mitted the care of our liberty sometimes (6 king 
Robert, and at other times to his brother, and at 
length to the duke of Athens; never settling or 
resting in any kind of government, as not know- 
ing either how to enjoy liberty, or support servi- 
tnde." • 

The English constitution has prevented the possi- 
bility x>f misfortunes of this kind. By diminishing 
Ihe power, or rather actual exercke of the power of 
the people,f and making them share in the legisla- 
Isre only by their representatives, the irresistible 
vMence has been avoided of those numerous and 
general assemblies, which, on whatever side they 
liirow their weight, bear down every thing.^ Be« 
ddes, as the power of the people, when they have 
XKf kind of power, and know how to use it, is at 
ll.times really formidable, the constitution has set 
eonnterpoise to it ; and the royal authority is this 
ttoterpoise. 

fn Older to render it equal to such a task, the 
aititation has, in the first place, conferred on the 
ig, as we have seen before, the exclusive prerc»- 
Ife of calling and dismissing the legislative ho- 
ly and of putting a negative on their resoln- 
•• 

lae the History of Flocenee^bgr MaehUvd, lib. ill. 
f • dull see in the sequel, that this diminution of tite 
tec of the power of the people has been attended with 
t bMreaie of their liberCy, 
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Secondly, it has also placed on the aide of th^ 
king the whole executive power in the nation. 

Lastly, in order to effect still nearer an eqinlii^ 
brinm, the constitution has invested the man whom 
it hasltaade the sole head of the state, with all the 
personal privileges, all the pomp, all the m^esty, 
of which human dignities are capable. . lu the lan« 
gnage of the law> the king is sovereign lord, andthe 
people are his subjects ; he is universal proprietor 
of the kingdom ; he bestows all the dignities and 
{Places ; and he is not to be addressed but with the 
expressions and outward ceremony of almost Eastern 
humility : besides, his person is sacred and invio* 
lable; and any attempt whatsoever against it^ is, in 
ihe eye of the law, a crime equal to that of an attack 
upon the whole state. 

In a word, since, to have too exactly completed 
the equilibrium between the power of the people 
and that of the crown, would have been to sacrifice 
the epd to the means, that is, to have endangered 
liberty with a view to strengthen the government, 
the deficiency which ought to remain on the side of 
the crown, has at least been, in appearance, made- 
up, by conferring on the king all that sort of strength 
that. may result from the opinion and reverence of 
the people ; and, amidst the agitations which ane 
the unavoidable attendants of liberty, the royal 
power> like an anchor that resists l)oth by ita weight 
and the depth of its hold, ensures a salutary steadi>- 
ness to the vessel of the state. 

The greatness of the prerogative of th^ kiDg» hy 
thus procuring a great degree of stability to the 
state in general^ has much lessened the posslbilJLtjr 
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of the evils we have above described; it has. even, 
we may say, totally prevvnted them, by renderiog it 
impoissible for any citizen to rise to any dangerous 
greatness. 
. And to begin with an advantage^ by which the 
people easily suffer themselves to be influenced, I 
mean that of birth, it is impossible for it to produce 
in England effects in any degree dangerous; for 
though there are lords who, besides their wealthy 
may also boast of an illustrious descent, yet that 
advantage, being exposed to a continual comparison 
with the splendor of the throne, dwindles almost to 
nothing ; and, in the gradation universally received 
of dignities and titles, that of sovereign prince and 
king places him who Is invested with it out of all 
degree of proportion. 

. The c^emouial of the court of England is even 
formed upon that principle. Those persons who 
are related to the king have the title of pvinces of 
the blood, and, in that quality, an undisputed pre- 
eminence over all other persons.* Nay, the first 
men in the nation think it an honourable distinc* 
tion tp themselves, to hold the different menial 
offices, or titles, in his household. If we, there- 
fore, were to set aside the extensive and real 
power of the king, as well as the numerous means 
be possesses of gratifying the ambition and hopes 
of individuals, and were to consider only the ma* 
jesty of his title, and that kind of strength founded 
on public opinion which results from it, we shall 

• This, by stat. of the 3l8t of Hen. VIII. extends to the 
kOM, grandsons, brothers, uncles, and nephews, of the 
reigning king. 

VOL. I. \ 
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find that advantage so coBsiderable, that to attempt 
to eBter into a competition with i», with the* bare 
advaatage of high birth, wKich itself has no ether 
foundation than public opinion, and that too in a 
very subordinate degree, would be an attempt com- 
pletely extravagant. 

If this difference is so great as to be thorongfaly 
submitted to, even by those persons whose situation 
might incfine them to disown it, much more does 
it influence the min^s of the people. And if, not- 
withstanding the Talue which evevy Englishmaa 
ought to set upon himself as a man, and a free man^ 
there were any whose eyes were so very tender as to 
be dazzled by the appearance and the arms of a 
lord, they would be totally blinded when they came 
to turn them towards the royal majesty. 

The only man, therefore, who, to persons unac- 
quainted with the constitution of £ngland, might> 
at first sight, appear in a condition to put the go- 
vernment in danger,^ wou}d be one who, by the 
greatness of his abilities and publie services, might 
have acquired in a high degree the love of the peo- 
ple, and obtainad a great influence in the house of. 
commons. 

But how great soever this enthusiasm of the pub* 
lie may be, l)apren applause is the only fruit which 
the man whom t-hey favour can expeet from it. He 
can hope neither for a dictatorship, nor a consul- 
ship, nor in general for any power under the shelter, 
of which he may at onee saifely unmask that ambi- 
tion with which we might suppose him to be actu- 
ated, or, if w^ suppose him to hare been hitherto 
free from any, grow insensibly corrupt. The only 
door which the constitution leaves open, to his am^ 
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bitien, of wbatever kiud it may be, is a place m 
the administration, duyiug the pleasure of the king. 
Ify by the continuance of his services, and the pre- 
servation of his influence, he becomes able to idni 
stiH higher, the only door which again opens to him 
is that of the house of lords. 

But this advance of the favourite of the people 
towards the establishment of his greatness is at the 
same time a great step towards the loss of that 
power which might render him formidable. 

In the first place, the people seeing that he is be- 
come much less dependent on their favour^ begin, 
fhmi that very moment, to lessen their attaohmeut 
to him. Seeing him, moreover, distinguished by 
privileges which are the objects of their jealousy, I 
mean their political jealousy, and member of a body 
whose interests are frequently opposite to theirs, 
they immediately conclude that this great and new 
dignity cannot have been acquired but through a 
secret agreement to betray them. Their favourite, 
thus suddenly transformed, is going, they make no 
doobt, to adopt a conduct entirely opposite to that 
which has. till then been the cause of his advance- 
ment and high reputation,, and, in the compass of a 
few hoirs, eomj^etely to>renouace those principles 
which he has so long and so loudly professed. In 
this, certainly the peo|de are mistsdcen; but yet 
neither would they be wrong, if they feari^d that^a 
zeal hitherto »o warm, so constant, I will even add, 
so sincere, when it concurred with their favoniu 
ite*a private interest, would, by being thenceforth 
often in oppositioo to it, become gradually much 
abated. 
Not is this all: the £ftvoarite of the people 
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in a crowd of diguities, hei'editary aud conven- 
tional. / < 
Nor are these the only losses which the favourite 
ef the people is to suffer. Independently of those 
great clianges which he descries at a distance^ h<) 
feels aroutid him alterations no less visible, and 
still more painful. 

Seated formerly in the assembly of the repre- ' 
sentatives of the people, his talents and continual 
success had soon raised him above the level of his 
fellow-members : and, being carried on by the viva* 
city and warmth of the public favour^ those who 
might have been tempted to set up as his competi<* 
tors were reduced to silence, or even became his 
supporters. 

■ Admitted now into an assembly of persons in* 
vested with a perpetual aud hereditary title, he 
finds men hitherto his superiors— -men who see with 
a jealous eye the shining talents of the homo novus, 
and who are firmly resolved, that after having been 
the leading man in the house of commons, he shall 
not be the first in theirs. 

In a word, the success of the favourite of the 
people was brilliant, and even formidable ; but the 
constitution, in the very reward it prepares for him, 
makes him find a kind of ostracism. His advance 
were sudden, and his course rapid ; he .was, if ycM 
please, like a tm rent ready to bear down every 
thing before it ; but this torrent is compelled, by 
th& general arrangement of things, finally to thrdw 
itself into a vast reservoir, where it mingles, and 
loses its force and directio^. 

I know it may be said, that, in order to avp^ 
4ie. fatal step which id to deprive him of so ma«^ 
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In fine, even though we were to suppose that the 
lOew lord might, after his-exaltatioD, have preserved 
all bis interest with the people, or, what would be 
no less difficult, that any lord whatever could, by 
dint of his wealth and high birth, rival the splen- 
4or of the crown itself, all these advantages, how 
great soever we mvnf suppose them, as they would 
•not of themselves be able to^confer on him the least 
executive authority, must for ever remain mere 
showy unsubstantial advantages. Finding all the 
active powers of the state concentred in that very 
seat of power which we suppose him inclined, to 
-attack, and there secured by formidable provisions, 
his influence must always evaporate in ineSectual 
words ; and after having advanced himself, as we 
-suppose, to the very foot of the throne, finding no 
"branch vf independent power which he might sc 
far appropriate to himself, as at last to give a reality 
to a political importance, he would soon see it, 
howevei* great it inight have at first appeared, de- 
cline and die away. 

God forbid, liowever, that I should mean that the 
people of England are so fatally tied down to in- 
action, by the nature of their government, that they 
cannot, in times of oppression, find means of ap- 
pointing a leader ! No ; I only meant to say that 
the laws of England open no door to those accumu- 

land can entertain so much as a thought of ever rising to 
the>lev«l-of-the power charged w^ the. execution of the 
•laws. Ail men in the ttate^ whatever may be their rank, 
wealth, or iniuence, are thoroughly convinced that they 
must, in reality as well as in name, continue to be subjects; 
4nd are thus compelled really to.lore, ^end« and promote, 
tiMM laws which fccure liberty to the «uhiect% 
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lations of power, which faave been the rttiu of so 
many reptlblics; that they offer to the ambitious no 
means of talcing advantage of the inadvertence or 
even tlie gratitude of the people, to make themseitei 
their tyrants ; and that the public power, of which 
the king has been made the exclusive depositary, 
must remain unshaken in his hands, so long as 
things continue in the legal order ; which, it may 
be obseiTed, is a strong inducement to him con> 
stantly to endeavour to maintain them in it.* 

* Several events, in the English history, put in a very 
strong light this idea of the stability whidi the power of 
the crown gives to the state. 

One is, the facility with which the great dtike of Maxl> 
. borough, and his party at home, were removed ftom th^ 
.employments. Hannibal, in circumstances nearly simOwr, 
had continued the war against the will of the senate of Cv- 
thage : Csesar had done the same in Gaul : and when at 
•last he was expressly required to deliver up his commissioii, 
he marched his army to Rome, and established a miUtavy 
despotism. But the duke, though surrounded, as. well ^s 
the above-named generals, by a victorious army^ and by 
allies, in conjunction with whom he had carried on such a 
successful war, did not even hesitate to surrender his com- 
mission. He knew that all his soldiers were inflexibly pre- 
poasessed in favour of that power against which he must 
have reyolted : he knew that the same prepossession».were 
deeply rooted in the minds of the whole nation, and that 
every thing among them concurred to support the same 
power : he knew that the very nature of the claims he must 
have set up would instantly have made all his officers and 
captains turn themselves against him ; and, in short, that. 
In an enterprise of this nature, the arm of the sea he had 
to repass was the smallest of the obstacles he would have tD 
encounter. 

' The other event I shall mention here, is that of the revo- 
lution of iGa^. If th« long-estatdished power of ttie erofrti 
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CHAPTER II. 

The Subject concluded. The Executive Power k 
more easily confined when it is one. 

Another great advantage, and which one would 
not at first expect, in this unity of the public power 
in England — in this union, and-, if I may so express 
•myself, in this coacervation, of all the branches of 
the executive authority — ^is the greater facility it 
affords of restraining it. 

In those states where the execution of the laws 
is intrusted to several hands, and to each with dif- 
ferent titles and prerogatives, such division, and the 
changeableness of measures which must be the 
consequence of it^ constantly hide the true cause of 
theevibi of the state: in the endless fluctuation of 
things, no political principles have time to fix among 
the people ; and public misfortunes happen, with- 
out ever leaving behind them any useful lesson. 
" At some times military tribunes, and at others 
consuls, bear an absolute sway : . sometimes patri. 
clans usurp every thing, and at other times those 
- who are called nobles :* at one time the people are 

had not beforehand prevented the people from accustomii^ 
themselves to fix their eyes on some particular citizens, said 
in general had not prevented all men in the state from 
attaining too considerable a degree of power and greatness, 
the expulsion of James II. Inight have been followed by 
events similar to those which took place at Rome after the 
death of Caesar. 

• The capacity of being admitted to all places of public 

.trust <at length gained by the plebeians) having rendered 

useless the old distinction between them and the patriciansj 

1 2 
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oppressed by decexuTln^ and at another by dicta- 
tors. 

Tyranny, in snch states, does not always beat 
down the fences that are set around it ; hot it leaps 
over them. When men think it confined to one 
place, it starts up again in another; it mocks the 
efforts of the people, not because it is invindble, 
but becanse it is unknown ; seized by the arm of a 
Hercules, it escapes with the changes of a Proteus. 

But the indivisibility of the public power in Eng- 
land has constantly kept the views and efforts of the 
people directed to ,one and the same object ; and 
the permanence of that power has also given a per- 
manence and a regularity to the precautions they 
have taken to restrain it. 

Constantly turned towards that ancient fortress, 
the royal power, they have made it for seven cen- 
turies the object of their fear ; with a watchful 
Jealousy they have considered all its parts : they 
have observed all its outlets ; they have even pierced 
the earth to explore its secret avenues and subter- 
raneous works. 

United in their views by the greatness of the 
danger, they regularly formed their attacks. They 
established their works, first at a distance— then 
^brought them successively nearer; and, in short, 
raised none but what served afterwards as a foun- 
dation or defence to ethers. 

a coalition was dien effected lietween tha {(treat plebeiaag, or 
commoners, who got into these places, and the ancient pa- 
tricians. Hence a new class of men aro6e« who were called 
nobiie$ and nokilitas. These are the words by which Ltvy, 
after that period, constantly distinguiahet those men aiid. 
fluoiliei who w«ra at the head of the state; . 
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After the Great Charter was establUhed, forty 
successive coofirmatioiis strengthened it. The act 
called the Petiiiotio/Bighit and that passed in the 
sixteenth year of Charles the First, tlien followed : 
some years after, the Habeas Oorpus act was esta- 
blished ; and the Bill of Rights at length made its 
appearance. In fine, whatever the circanistances 
BU^ have been, the people always had, in their ef- 
Cmrts, that inestimable advantage of Icnowing with 
certainty the general seat of the evils they had to 
defend themselves agiiiust ; and each calamity, each 
particular eruption, by pointing out some weak 
place, served to procure a new bulwark for puUlc 
liberty* 

To conclude in a few words :-^he ei^cutive power 
in England is formidable, but then it is for ever the 
same ; its resourcies are vast, but fheir nature is at 
length known ; it has been made the indi^sible and 
inalienable attribute of one person alone, but then 
all other persons, of whatever rank or degree, be- 
come realfy interested to restrain it within its pro* 
per bounds.* 

• This last advuntage of the greatness and indivisibility 
of the executive power, viz. the obligation it lays upon the 
greatest men in the state sincerely to unite in a common 
cause with the people, will be more amply discussed here- 
after, when a more particular comparison between the Eng- 
lish government and th® republican form shall be offered to 
th9 reader. 
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CHAPTER III. 

A Hcond PeculiaHtif. The Diviiion of the LegU-^ 

hUive Power. 

The Mcond peculiarity which England, as an indi- 
vidual state, and a free state, exhibits in its consti- 
tution, is the division of its legislature. That the 
reader may be more sensible of the advantages of 
this division, he is desired to attend to the foUovring 
considerations. 

It is, without dpttbt, absolutely necessary, foree* 
curing the constitution of a state, to restr^a the 
executive power : but it is still more necessary to 
restr^n the legislative. What the former can only 
do by sucoessiTe steps (I mean subvert the laws)^ 
and through a longer or shorter train of enterprises^ 
the latter can do in a moment. As its bare will can 
give being to the laws, so its bare will can also an- 
tuhilate them ; and, if I may be permitted the ex* 
pression, the legislative power can change the con- 
stitution, as God created the light. 

In order, therefore, to insure stability to the 
constitution of a state, it is indispensably necessary 
to restrain the legislative authority. But here we 
must observe a difference between the legislative and 
the executive powers. The latter may be confined, 
and even is the more easily so, when undivided: 
the legislative, on the contrary, in order to its being 
restrained, should absolutely be divided. For, what- 
ever laws it may make to restrain itself, they never 
can be, relatively to it, any thing more than simple 
resolutions : as those bars which it might erect to 
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stop its own motions must then be within it, and rest 
upou it, they can be no bars. In a word, the same 
kind of impossibility is found to fix the legislative 
power when it is one, which Archimedes objected 
against his moving the earth. * 

Nor does such a division of the legislature only 
render it possible for it to be restrained, since each 
of those parts into which it is divided can then serve 
as a bar to the motions of the others, but it even 
makes it to be actually so restrained. If it has been 
divided into only two parts, it is probable that they 
will not in all cases unite, either for doing or un- 
doing ! if it has been divided into three parts, the 
chance that no changes will be made is greatly in* 
creased. Nay more ; as a kind of point of honour 
will naturally take place between these different 
parts of the legislature, they will therefore be led 
to offier to each other only such propositions as wil^ 
at least be plausible ; and all very prejudicial changes 
will thus be prevented, as it were, before their 
birth. 

If the legislative and executive powers diffier so 
greatly with regard to the necessity of their being 
divided, in order to their being restrained, they differ 
00 less with regard to the other consequences arising 
from such division. 

The division of the executive power necessarily 
introduces actual oppositions, even violent ones, be- 
tween the different parts into which it has been 
divided ; and that part which in the issue succeeds 
so far as to absorb, and unite in itself, all the others^ 
immediately sets itself above the laws. But those 

* He wanted a spot whereupon to fix his instrumeats. 
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oppositions which take piace, and which the pnUic 
good requires should take places between the dif- 
ferent parts of the legislature, are never any tluag 
more than oppositions between contrary opinions 
and intentions ; all is transacted in the regions of 
the understanding; and the only contention tliat 
arises is wholly carried on with those inoffisnsbe 
weapons, assents and dissents, ayes and noes. 

Besides, when one of these parts of the legislatiire 
is so successful as to engage the others to adopt Its 
proposition, the result is, that a law takes place 
which has in it a great probability of being goodc 
when it happens to be defeated, and sees its propo- 
sition rejected, the worst that can result from it is, 
that a law is not made at that time ; and the loss 
which the state suffers thereby, reaches no farther 
than the temporary setting aside of some more or 
less usefhl speculation. 

In a word, the result of a division of the eseen- 
tive power is either a more or less speedy estabUsb- 
ment of the right of the ttnmgest, or a continued state 
of war :• — ^that of a division of the legislative power, 
is either truth, or general tranquillity. 

The firflowing maxims will therefore be admit- 
ted. That the laws of a state may be permanent, 
it is requisite that the legislative power should be 

• Every one knows the frequent hostilities that took 
place between the Roman senate and the tribunes. In 
Sweden t^ere have been coptin.oal. contentions between thq 
king and the senate, in which they have overpowere4 each 
other by tifms. And in England, when the executive power 
became do<ible, by the king allowing the parliament to have 
A perpetual and independent exbtence, a civil war almost 
inuaediately followed.. 
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divided ;-— that they may have weight, and coniinue 
in force. It is necessary that the executive power 
shoold be one* 

If the reader should conceive any doubt as to the 
tmth of the above observations, let him cast his eyes 
on the history of the proceedings of the English le- 
gislature down to our times, and he will readily find 
a proof of them. He would be surprised to see how 
little variation there has been in the political laws 
of this country, especially during the last hundred 
years : though, it is mo3t important to observe, the 
legislature has been as it were in a continual state 
of action, and (no dispassionate man will deny) has 
generally promoted the public good. Nay^ if we ex- 
cept the act passed under William III. l^ which it 
had been enacted, that parliaments i^ould sit no 
longer than three years, and which was repealed by 
a subsequent act, under George I. which allowed 
them to sit for seven years, we shall not find thai 
any law, which may really be called constitutional, 
and which has been enacted since the restoration, 
has been cbaqjged afterwards. 

Now, if we compare this steadiness of the £ng«> 
lish government with the continual subversions of 
the constitutional laws of some ancient republics, 
with the imprudence of some of the laws passed 
in their assemblies,* and with the still greater in- 
considerateness with which they sometimes repealed 
the most salutary regulations, as it were, the day 

I 

* Th^ Athenians, among other laws* had enacted one to 
Ibrbid the application of a certain part of the public revenuca 
io any other use than the n^penaea oC the theatres and public 
showf. , 



IH D£ LOLMB ON 

^er they had been enacted — ^if we call to mind the 
extraordinary means to which the legislature of 
those republics, at times sensible how its very powel* 
'was prejudicial to itself and to the state, was obliged 
to have recourse, in order, if possible, to tie its own 
hands ;* we shall remain convinced of the great ad- 
vantages which attend the constitution of the Eog* 
lish legislature.^ 

Nor is this division of the English legislature ac- 
companied (which is indeed a very fortunate cir- 
cumstance) by any actual division of the nation ; 
^^ach constituent part of it possesses strength suf- 
licient to insure respect to its resolutions ; yet no 
-i^eal division has been made of the forces of the 
-state. Only a greater proportional share of all 
thos& distinctions which are calculated to gain the 
reverence of the people, has been allotted to those 
parts of the legislature which could not possess 



* In some ancient republics, when the legislature wished 
*to render a certain law permanent, and at the same time 
mistrusted their own future wisdom* they added a clause to 
it, which made it death to propose the revocation of it. 
Those who afterwards thought such revocation necessary 
to the puUic welfare, relying on the mercy of the people^ 
appeared in the public assembly with a halter about their 
necks. 

t We shall perhai)s have occasion to observe hereafter, 
that the true cause of the equability of the operaticms of 
the English legislature is the opposition that happily takes 
place between the different views and interests of the seve- 
ral bodies that compose it; a consideration this, without 
which all political inquiries are no more than airy specu- 
lations, and the only one that can lead to useful practical 
conclusions. 
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their confidence in so high a degree as the others ; 
and the inequalities in point of real strength he^ 
tweeji them have been made up by the magic of 
dignity. 

■ Thns^ the king, who alone forms one part of the 
legislature, has on his side the majesty of the kingly 
title : the two houses are, in appearance, no more 
than councils entirely dependent on him ; they are 
bound to follow his person; they only meet, as it 
seems, to advise him ; and never address him but 
in the most solemn and respectful manner. 

As the nobles, who form the second order of the 
legislature, bear, in point both of real weight and 
numbers, no proportion to the body of the people,* 
they have received, as a compensation, the advan« 
tage of personal honours^ and of an hereditary 
title. 

Besides, the established ceremonial gives to their 
assembly a great pre-eminence over that of the re- 
presentatives of the people. They are the upper 
house, and the others are the lower house. They 
are in a more special manner considered as the 

• It is for want of haying duly considered this subjecf, 
that M. Rousseau exclaims somewhere against those whd^ 
when they speak of the general estates of FrauQe, ** d^c^ 
to call the people the third estate." At Rome, where sj^ 
the order we mention was inverted — where the /ascc* were 
laid at the feet of the people — and where the tribunesji 
whose function, like that of the king of England, w'a^ to 
oppose the establishment of new laws, were only a subor- 
dinate kind of magistracy — ^many disorders followed. In 
Sweden, and in Scotland (before the union), faults of an- 
other kind prevailed : in the former kingdom, for instanccr, 
«n overgrown body of two thousand nobles frcq^uently over' 
ruled both king and people. 
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king's cooDcil; and it is in the place \r1iere ibdy 
assemble that his throng is placed. 

When the king comes to the parliament^ the 
commons are sent for, and make their appearance 
at the bar of the house of lords. It is iporetfver 
before the lords, as before thdr judges, that the 
commons bring rtheir impeachments. When, after 
•passioga bill in their own house, they send it to the 
lords to desire their concurrence, they always order 
a number of their own members to accompany it ;* 
Whereas the lords send down their bills to them 
oiUy by some of the assistants of their hoascbt 
l^^n the nature of -the alterations which oms of 
the two houses may wish to make in a bill sent to it 
by the other, renders a conference between them 
necessary, the deputies of the commons to the 
committee, which is then formed of members of 
•both houses, are to remain uncovered. Lastly, 
those biUs which (in whichever of the two houses 
they have originated) have been agreed to by bothj 
must be deposited in the house of lords, there to 
remain till the royal pleasure is signified. 

Besides, the lords are members of the legislature 
by virtue of a right inherent in their persons ; and 
Uiey are supposed to sit in parliament on their own 
account, and for the support of their own interests. 
In consequence of this, they have the privilege of 

* The speaker of the house of loris must come down 
■from the woolpack to receive the bills which the jnemben 
4if the commons bring to their Jiouse. 

t The twelve judges and the masters in chaoeery. There 
is also a ceremonial established with regard to the manner 
and marks of respect, with which those two of them, who 
are sent with a biU to the commons, are to4eUver it. 
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their votes by prar^;* and^ when any of 
bsent from the resoiutious of their house, 
ay enter a protest against thein, containing 
ions of their particular opinion. In a word, 
part of the legislature is destined frequently 
nee the power of the people, what it could 
ebe in real strength it has received in out^ 
fdendor and greatness; so that, when it 
rcrist by its weight, it overawes by its ap. 
ongnitude. 

te, as these various prerogatives, by which 
apooent parts of the legislature are thus 

balance each other, are all intimately 
edwith the fortune of the state, and flourish 
sty according to the vicissitudes of public 
i^'or -adversity, U thence follows, that, 
•diflefences of opinion may sometimes take 
stween those parts, there can scarcely arise 
e6 the general welfare is really in questkm. 
len, to resolve the doubts that may arise on 

1 speculations of this kind, we cast our eyes 
debates of the two houses for a long succet* 
years, and see the nature of the laws which 
en proposed, of those which have passed, 

those which haive been rejected, as well 
le arguments that have been urged on both 
re shall remain convinced of the goodness 
irinciples on which the English legislature 
!d. 

> commoni have not that "privUege, beeauae tiiC7 
BielTet proxies for the people.— <5ee Coke^t Intt. 4« 
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CHAPTER IV. 

A third Adoaniage peculiar to the English Govern^ 
' ment. — The Business of proposing Laws lodged 
in the Hands of the People, 

• 

A THIRD circomstaucey wbicb I propose to show to 
lie peculiar to the English government, is the man* 
aer in which the respective offices of the three com- 
ponent parts of the legislature have been divided^ 
And allotted to each of them. 

In most of the ancient free states, the share of 
the people in the business of legislation was to ap- 
prove or reject the propositions which -were made 
' to them, and to give the final sanction to the laws. 
The function of those persons (or in general those 
bodies), who were intrusted- with the executive 
power, was to prepare and frame the laws, and 
then to propose them to the people: and, in 
a word, they possessed that branch of the legis- 
lative power which may be called the inUiative, 
that is, the prerogative of putting that power in 
action.* 

* This power of previously considering and approving 
such laws as were afterwards to be propounded to thf 
people, was, in the first times of the Roman republic, eoq 
stantly exercised by the senate: laws were made, ** popu! 
Jussu, ex auctoritate senat(b. Even in cases of electicmi 
the previous approbation and auctoritas of the senate, wif 
regard to those persons who were oflfered to the suflhif 
of the people, were required. <* Turn enim non gerebst 
magistratum qui ceperat, si patres auctores non erant fatf 
— Cic. pro Plancio, 3. 

At Venice the senate also exercises powers of the m 
kind, with regard to the grand council or assembly of 
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This iniiiative, or exclusive right of proposing in 
legislative assemblies, attributed to the magistrates, 
is indeed very useful, aud perhaps even necessary, 
in states of a republican forni, for giving a perma- 
nence to the laws, as well as for preventing the 
disorders and struggles for power which have been 
mentioned before ; but, upon examination, we shaU 
find that this expedient is attended with inconve* 
niences of little less magnitude than the evils it is 
meant to remedy. 

These magistrates, or bodies, at first indeed apply 
frequently to the legislature for a grant of such 
branches of power as they dare not of themselves 
^sume, or for the removal of such obstacles to their 
growing authority as they do not yet think it safe 
lor them peremptorily to set aside. But when their 
authority has at length gained a sufficient degree of 
-extent and stability, as farther manifestations of the 
will of the legislature could then only create ob» 
fStmctions to the exercise of their power, they 
begin to consider the legislature as an enemy whom 
they must take great care never to rouse. They 
consequently convene the assembly of the people as 
seldom as they can. When they do it, they care- 
nobles. In the canton of Bern, all propositions must be 
discussed in the little council, which is composed of twenty- 
seven members, before they are laid before the council of 
the two hundred, in whom resides the sovereignty of the 
whole canton. And, in Geneva, the law is* *' that nothing 
shall be treated in the general council or assembly of the 
citizens, which has not been previously treated and ap- 
proved in the council of the two hundred : and that nothing 
shall be treated in the two hundred which has not been pre- 
viously treated and approved in the council of the twenty- 
five.** 
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ftUly avoid proposing any thing fovonrablie to piibik 
Ubnriy. They soon even entirely cease to convene 
tim assembly at all : and the people after thus 
liistng the power of legally asserting their rightly 
are exposed to that which is the highest degree 6f 
political ruin, the loss of even the remembrance of 
them, noless some direct means are found, by whi^ 
they may, from time to time, give life to their dor- 
mant privileges ; means which may be found, and 
succeed pretty well in small states, where protons 
can more easily be made to answer their intended 
end^; but, in states of considerable extent, have 
always been found*, in the event, to give rise to dls* 
orders of the same kind with those whith were al 
first Hitended to be prevented. 

But as the capital principle of the English cdiK 
stitutiott totally diflTers from that which fbrma the 
basis of republican governments, so it is capable of 
procuring to the people advantages that are to bfe 
fSound unattainable in the latter. It is the people 
In England, or at least those who represent them-, 
who possess the initiative in legislation, thfit is to 
say, who perform the office of framing laws, aad 
proposiUg them. And among the many drcuni- 
stances in the English government, which would 
appear entirely new to the politicians of antiquity, 
that of seeing the person intrusted with the eze- 
cotive power l>ear that share in legislation whlek 
they looked upon as being necessarily the lot of 
the people,, and the people enjoy that which they 
thought the indispensable office of its magistrates, 
would not certainly be the least occasion of their 
surprise* 

I foresee that il will be ol^ccted, that, as tfao 
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king of Engird has the power of dissoMngy aud. 
even of not calling parliaments, he is hereby pos- 
sessed of a prerogative which, in foct, is the same 
with that which I have just now represented as 
being so^angerous. 

To this I answer, that all circnmstaoces ought to 
be combined. Doubtless, if the crown had been 
under no kind of dependence whatever on the peo- 
ple, it would long since have freed itself from the 
obligation of calling their representatives tog'ether ; 
and the British parliament, like the national assem«* 
blies of several other kingdoms, would' most likelj 
have no existence now, except in histoiy; 

But, as we have above seen, the necessities of 
the state, and the wants of the sovereign himself; 
put him nnd^r a necessity of having frequent- re- 
course to his parliament ; and then the difference 
may be seen between the prerogative of not calling 
an assembly, when powerful causes nevertheless 
render such a measure necessary, and the exclusive 
right, when an assembly is convened, of proposing^ 
hiwstoitk 

In the latter case, though a prince, let us even 
suppose, in order to save appearances, might con- 
descend to mention any thing besides hi^ own 
wants, it would be at most to propose the giving up 
of some branch of his prerogative upon which ho 
set no value, or to reform such abuses as his incli- 
nation d^snot lead him to imitate; but he would 
be very carefdl not to touch any points which might 
materially affect bis authority. 

Besides, as all his concessions would be made^ or 
appear to^ be made,, of his own motion, and would^ 
in some measure^ seem to spring from' the- ac^vitt 
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of his zeal for the public welfare, all that he might 
offer, though in fact ever so iucousiderable, would 
be represeuted by him as grants of the most im- 
portaut uature, aud for which he expects the high- 
est gratitude. Lastly, it would also be his province 
to make restrictions and Exceptions to laws thus 
proposed by himself; he would also be the person 
who would choose the words to express them, and 
it would not be reasonable to expect that he would 
give himself any great trouble to avoid all ambi- 
guity.* 

. But the parliament of England is not, as we said 
before, bound down to wait passively and in silence 
for such laws as the executive power may conde- 
scend to propose to them. At the opening of every 
session, they of themselves take into their hand« 
the great book of the state ; they open all the pages, 
and examine every article. 

When they have discovered abuses, they proceed 
to inquii'e into their causes : — when these abuses 
arise from an open disregard of the laws, they en- 
deavour to strengthen them ; when they proceed 

• In the beginning of the existence of the house of com* 
mons, bills were presented to the king under the form of 
petitions. Those to which the king assented were rois- 
tered among the rolls of parliament, with his answers to 
them} and at the end of each parliament the judges formed 
them into statutes. Several abuses having crept into that 
method of proceeding, it was ordained that the judges should 
in future make the statute before the end of every session. 
Lastly, as even that became, in process of time, insuffident, 
the present method of framing bills was established ; that is 
to say, both houses now tnme the statutes in the very form 
and words in which they are to stand when they have re- 
ceived the royal assent 
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from their insiifficiency, they remedy the evil by 
addtttonal prorisions.* 

Nor do they proceed with less regularity and firee- 
dom, in regard to that important object^ subsidies. 
They are to be the sole jiidges of the quantity oi^' 
them, as well as of the ways and means of raising 
them; and they need not come to any resolntion 
with regard to them till they see the safety of the 

"• No popular assembly ever enjoyed the priyil^^ of 
ttartiiig* canvassing, and proposing new matter, to such a 
degree as the English commons. In Franee, when their 
fikntfal Estates were allowed to sit, their remea s tr a acts 
were little regarded; and stiU less r^^d could the parti> 
lailar Estates of the provinces expect. In Swedisn, the 
power of proposing new subjects was lodged in an assembly 
cidled the *' Secret Committee,** composed of nobles, and a 
fttwof the clergy { and is now possessed by the king. In Scot> 
land* until the Union, all propositions to be laid before the 
gailiament were to be firaioed by the persons called tha 
*' lords of the articles." In regard to Ireland,* all billf 
must be prepared by the king in his privy couw^ and an 
to be laid before the parliament by tbe lord'lieitteaant, for 
their assent or dissent : only Uiey are allowed to diseoss, 
among Ihem, what they call " heads of a bill,** which the 
lord-lieutenant is desired afterwards to transmit to the king, 
who sdects out of them what clauses he thinks proper, or 
telB tht whole aside; and is not expected to give, at any 
time, a predse answer to them. And, in republican govern- 
laents, magistrates tare never at zest till they have entirely 
Secured to ttiemselves the important privilege of proposing: 
Bor does Vca» Ibllow merely ttam their ambition; it is aho 
the oonsequence of the situation they are in, £rom the pria* 
tiples of that mode of govenunent. 
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saJQject completely proiided for. In a word, the 
making of laws is not, in such an arrangement of 
things, a gratuiiotu contract, in which the people 
are to talce just what is given them, and as it is 
given them : — ^it is a contract, in which they buy and 
pajf, and in which they themselves settle the dif-. 
iereut conditions, and furnish the words to express 
them. 

The English parliament have given a still greater 
QXteut to their advantages on so important a 
sul^ect. They have not only secured to them-, 
.selves. a right of proposing laws and remedies, hut 
tliey have also prevailed on the executive power to 
renounce all claim to do the same. It is even a 
constant rule, that neither the liing nor his privy 
council can make any amendments in the bills pre- 
ferred by the two houses ; but the king is merely to 
accept or reject them ; a provision this, which, if 
we pay a little attention to the subject, we shall 
find to have been also necessary for completely 
securing the freedom and regularity of the parlia- 
mentary deliberations.* 

• The king indeed,^ at times, sends messages to dther 
house; and nobody,, I think, can wish that no means of 
intercourse should exist between him and his parliaments 
But these messages are always expressed in very general 
words : they are only made to .desire the house to take cer-. 
tain subjects into their considerajtioh : no particular articles 
or clauses bre expressed ; the commons are not to declare, 
at any settled time, a solemn acceptance or ejection of th^ 
proposition made by the king; and, in. short, the hous^ fol- 
low the same mode of proceeding, with respect to such mes- 
sages, as they usually do in r^ard to petitions presented by 
private individuals. Some member makes a motion upon 
the subject expressed in the king's messagie : a bill is firamed 
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I indeed confess, that it seems very natnriU, in 
the modelling of a state, to intrust this very import- 
ant office of framing laws to those persons who 
may be supposed to hare before acquired experience 
and wisdom in the management of public affairs. 
But events have unfortunately demonstrated, thak 
public employments and power improve the under- 
standing of men in a less degree than they pervert^ 
their views; and it has been found in the issue,- 
that the effect of a regulation which, at first sight, 
seems so perfectly consonant with pimdence, is^ to 
confine the people to a mere passive and defensive 
share in the legislation, and to deliver them up to' 
the continual enterprises of those who, at the same 
time that they are under the greatest temptation! 
to deceive them, possess the most powerful means 
of effecting it. 

If we cast our eyes on the history of the ancient 
governments, in those times when the persons in- 
trusted with the executive power were still in a 
state of dependence on the legislature, and conse- 
quently were frequently obliged to have recourse to 
it, we shall see almost continual instances of selfish 
and insidious laws proposed by them to the assem- 
blies of the people. 

• And those men, in whose wisdom the law had at 
first placed so much confidence, became, in the. 
issue, so lost to all sense of shame and duty, that, 
when ai'guments were found to be no longer suffi- 

ia the usual way : it may be dropped at every stage of it ; 
and it is never the proposal of the crown, but the motions 
of some of their own members, which the house discuss, 
and finally accept or re^ecL 
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ciept, tbey had i-ecoune to forpe ; the legislative 
assemblies became so many fields of battle^ and 
their power a real calamity. 

I know very well, however, that there are other 
important circumstances besides those I have just 
mentioned, which would prevent disorders of this 
kind from taking place in England.* But, on the 
other hand, let us call to mind that the person who. 
In England, is invested with the executive autho* 
rity, unites in himself the whole public power and 
migesty. Let us represent to ourselves the great 
and sole magistrate of the nation pressing the ac- 
ceptance of those laws which he had proposed, 
with a vehemence suited to the usual importance of 
his designs, with the warmth of monarchical pride, 
which must meet with no refusal, and exerting for 
that purpose all his immense resources. 

It was, therefore, a matter of indispensahle neces- 
sity, that things should be settled in England in 
the manner they are. As the moving springs of 
the executive power are, in the hands of the king,.a 
kind of sacred depositum, so are those of the legis- 
lative power in the hands of the two houses. The 
king must abstain from touching them, in the same 
manner as all the subjects of the kingdom are bound- 
to submit to his prerogatives. When he sits in 
parliament, he has left, we may say, his execntive 
ppwer without doors, and can only assent or dis- 
sent. . If the crown had be^u allowed to take an 

• I particularly mean h/ete the cireumstanfit of the pae- 
Ida* having entirely delegsted their poirer to th^ repie* 
a^tativess the opnaeqiwapei of which instilitCioa will be 
discussed in the next chapter. 
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active pari in the basinet of making laws, it would 
soon have rendered useless the other branches of 
theJegislamre. 

CHAPTER V. 

In which an Inquiry is made, whether it would he 
an Advantage to public Liberty, that the Laws 
should be enacted by the P^otes of the People at 
large. 

But it will be said, whatever may be the wisdom 
of the English laws, how great soever their precau- 
tions may be with regard to the safety of the in- 
dividual; the people, as they do not themselves 
expressly enact them, cannot be looked upon as a 
free people. The author of the Social Contract 
carries this opinion even farther: he says, that, 
<* though the people of England think they are free, 
they are much mistaken ; they are so onlyduring 
the election of members for parliament : as soon as 
these are elected, the people are slaves — ^theyare 
nothing."* 

Before I answer this objection, T shall observe 
that the word liberty is one of those which have 
been most misunderstood or misapplied. ^ 

Thus, at Rome', where that class of citizens who 
wfere rodly masters of the state were sensible that 
a lawful regular authority, once trusted to a single 
raler, would put an end to their tyranny, they 
taught the people to believe, that, provided those 
who exercised a military power over them, and 
'Overwhelmed them with insults, went by the nanes 

• See M. Rouaseatt*8 Sodal CoatCM^t «3ca^« x« * 
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of consules, dictatores, patricii, nobiles, in a word, 
l>y any other appellation tlian that horrid One of 
rejp, they were free, and that such a valuable si- 
tuation must be preferred at the price of every 
calamity. 

In the same manner, certain wi-iters of the pre* 
sent age, misled by their inconsiderate admiration 
of the governments of ancient times, and perhaps 
also by a desire of presenting lively contrasts to 
What they call the degenerate manners of our mo- 
dern times, have cried up the governments of 
Sparta and Rome, as the only ones fit for us to 
imitate. In their opinions, the only proper em- 
ployment of a free citizen is, to be either ince^- 
Mantly assembled in the forum, or preparing for war. 
Being valiant, inured to hardships, in/lamed with an 
ardent love of one*s country, which is, after aill, 
tiothing toore than an ardent desire of injuring' all 
mankind for the sake of that society of which we 
are members, — and with an ardent love of glory, 
which is likewise nothing more than an ardent 
desire of committing slaughter, in order to make 
afterwards a boast of it,^— have appeared to these 
wi'iters to be the only social qualifications worthy 
of our esteem, and of the encouragement of law- 
givers.* And while, in order to support such 
opinions, they have used a profusion of exaggerated 
expressions without any distinct meaning, and per- 
petually repeated, though without defining them. 



* I have used all the above expressions in the same sense 
in_ which they were used in the ancient commonwealths, 
aad BtUl are by most 6f the writers who describe their go- 
vaauneata. 
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the words dastardliness, corruption, greatness of 
soutf and virtue, they have not once thought of K. Jl- 
ing us the only thing that was worth oar knowing, 
which is, whether men were happy under those 
governments which they have so much exhorted us 
to imitate. 

' Nor, while they have thus misapprehended the 
only rational design of civil societies, have they 
better understood the true end of the particular 
institutions by which they were to be regulated. 
They were satisfied when they saw the few who 
i-eally governed every thing in the state, at times 
perform the illusory ceremony of assembling the 
body of the people, that they might appear to con- 
sult them : - and the mere giving of votes^ under 
any disadvantage in the manner of giving them, 
and how much soever the law might afterwards be 
neglected that was thus pretended to have been* 
made in common, has appeared to them to be 
liberty. 

But those writers are seemingly in the right : a 
man who contributes by his vote to the passing of 
a law, has himself made the law ; in obeying it, he 
obeys himself; — he therefore is free. A play on 
words, and nothing more. The individual who has 
voted in a popular legislative assembly has not made 
the law that has passed in it; he has only contri- 
buted, or seemed to contribute, towards enacting 
it, for his thousandth, or even ten thousandth, 
share; he has had no oppoitunity of making his 
objections to the proposed law, or of canvassing it, 
or of proposing restrictions to it ; and he has only 
been allowed to express his assent or dissent. 
When a law has passed agreeably to hU ^rQi^<»S». Sa^ 
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not M a cou9e^eiice of tbU his vote that hki wQl 
)^>peu8 to tfdco place ; it is because a nmnbfBr cf 
other men have accideotally thrown themsdivs «a 
the same side with hi|n :-— when a law contiti^ to 
;his intentions is enacted, he must neverth^ets nib» 
mit to it. 

lliis is not all ; for thoagh we should smppoae 
that to give a vote is the essential constituent of 
liberty, yet such liberty couhl only be said to last 
for a single moment, after which it becomes ne- 
cessary to trust entirdy to the discretion of othet 
persons, that is,- according to this doctrine, to be 
no longer free. It becomes necessary, for instance, 
for the citizen who has given his vote, to rely on 
the honesty of those who collect tbe suffrages ; and 
more than once have false declarations been made 
of them. 

The citizen must also trust to other persons for 
the execution of those things which have been re^^ 
solved upon in common : and when the assembly 
shall have separated, and he shall find himself 
alone, in tbe presence of the men who are invested 
with the public power, of the consuls, for instaaoe, 
or of the dictator, he will have but little seeurity 
for the continuance of his liberty, if he has only 
that of having contributed by his suffrage towards 
enacting a law which they are determined to 
neglect. 

What then is liberty ? — Liberty, I would answ^, 
to far as it is possible for it to exist in a society of 
beings whose interests are almost perpetually lap*- 
posed to each other, consists in this, that evety. 
man, white he respect the pertoru of others, mn8 
alhwi them guietlg to er^ the produce qf^teir InU 
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iMHtjf^ be certttin himself likewise to er^oy the pro-^ 
4uee of his own industry, and that-his person bn 
also secure. But to contribute by one's suflFhige td 
precnre these advantages to tbe commanity,-^to 
have a share in establishing that order, that general 
arrangement of things by means of which an indl<- 
^daaly lost as it were in the crowd, is effectoaJly 
piTotected ;-^to lay down the rules to be observed 
by those who, being invested with a considerable 
power, ai-e charged with the defence of individuals, 
and provide that they should never transgress them ; 
-^-tiiese are functions, are acts'of government, but 
not constituent parts of liberty. 
- in a word : to concur by one's suffrage in enact- 
ing laws, is to enjoy a share, whatever it maybe, oif 
|iower : to live in a state where the laws are equal 
for all, and sure to be executed (whatever may bt 
thp means by which these advantages are attmned). 
Is to be free. 

Be it so : we grant that to give one's suffrage is 
not liberty itsdf, but ouly a mean of procuring it, 
and ^ mean too which may degenerate to mere 
form ; we grant also, that other expedients might 
te found for that purpose ; and that for a man to 
decide that a state with whose government and in«* 
tenor administration he is unacquainted, is a state 
in which the people are slaves, are nothing, merely 
because the cotnitia of ancient Rome are no longer 
to be met with in h, is a somewhat precipitate de-> 
dsioD. Yet many, perhaps, will continue to think 
that liberty would be much more complete, if the 
people at large were expressly called upon to give 
their opinion concerning the particular provisions 
by wbicb it is to be Mcored, and that the Englisit 
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laws, for instance, if tliey were made by the snf; 
fragefl of all, woul^ be wiser, more equitable, and, 
above all, more likely to be executed. To this, ob* 
jection, which is certainly specious, I shall endea* 
your to give an answer. 

If, in the first formation of a cinl society, the 
only care to be taken was that of establishing, once 
for all, the several duties which, every indiyidoal 
owVs to others and to the state ; — ^if those who are 
intrusted with the care of procuring the perform* 
ance of these duties, had neither any ambition, nor 
any other private passions, which such employment 
inight put in motion, and furnish the means of gra- 
tifying : — ^in a word, if, looking upon their function 
as a mere task of duty, they were never tempted to 
deviate from the intentions of those who had ap- 
pointed them : — I confess that, in such a case, there 
might be no inconvenience in allowing every indi* 
vidual to have a share in the government of the 
community of which he is a member ; or rather, 
I onght to say, in such a society, and among suc^ 
beings, there would be no occasion for any govern- 
ment. 

But experience teaches us that many more pre- 
cautions, indeed, ai*e necessary to oblige men to be 
just towards each other ; nay, the very first expe-; 
dients that may be expected to conduce to such an 
end, supply the most fruitful source of the evil; 
vvhich are proposed to be prevented. Those laws 
which were intended to be equal. for all, are sooii 
Yvarped to the private convenience of those who 
have been made the administrators of them : insti- 
tuted at first for the protection of all, they soon are 
i[nade only to defend the usurpations of a few j and. 
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«s the people continue to respect them, while those 
CO whose guardianship they were intrusted make 
little account of them, they at length have no other 
effect than that of supplying the want of real 
strength in those few who have contrived to place 
themselves at the head of the community, and of 
tendering regular and free from danger the tyranny 
of the smaller number over the greater. 
' To remedy, therefore, evils which thus have a 
tendency to result from the very nature of things/— 
to oblige those who are in a manner masters of the 
law, to conform themselves to it, — to render in- 
effectual the silent, powerful, and ever-active con^* 
spiracy of those who govern — requires a degree of 
knowledge, and a spirit of perseverancie!, which are 
not to be expected from the multitude. - - 

The greater part of those who compose this mul- 
titude, taken up with the care of providing for their 
subsistence, have neither sufficient leisure, nor 
even, in consequence of their more imperfect edu- 
cation, the degree of information requisite for 
functions of this kind. Nature, besides, who ift 
i^aring of her gifts, has bestowed upon only a few 
men an understanding capable of the complicated 
researches of legislation : and, as a sick man trusts 
to his physician, a client to his lawyer, so the 
greater number of the citizenn must trust to those 
who have more abilities than themselves for the 
execution of things, which, at the same time that 
they so raateriaHy concern them, require so many 

qualifications to perfonn them with any degree of 

iufficiency. 

^ To these considerations, of themselves so ma- 

teriali another must be added, which ii, if possible^ 
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fd Still greater weight. This is, that the muldtnde^ 
in consequence, of their being a multitade, are in- 
capable of coining to any mature resolution. 

Those who compose a popular assembly are not 
actuated, in the course of their deliberations, by 
any clear and precise views of present or positive, 
personal interest. As they see themselves lost, as 
|t were, in the crowd of those who are called upoi^ 
to exercise the same function with themseives^as 
they know that their individual votes will make no 
change in the public resolutions, and that, to whatr 
ever side they may incline, the general result will 
nevertheless be the same ;— they do not undertake 
to inquire how far the things proposed to them 
agree with the whole of the laws already in being, 
or with the present circumstances of the state, be- 
cause men will not enter upon a laborious task 
when they know that it can scarcely answer any 
purpose. 

It is, however, with dispositions of this kind, and 
each relying on sill, that the assembly of the people 
meet. But, as very few among them have pre- 
viously considered the subjects on which they are 
called upon to determine, very few carry along wit|i 
them any opinion or inclination, or at least any 
inclination of their own, and to which they are re- 
solve,d to adhere. As, however, it is necessary at 
last to come to some resolution, the ms^or part of 
Ihem are determined by reasons which they wonl4 
blush to pay any regard to on much less serious oc- 
casions. An unusual «ight, a change of the ordi- 
nary place of the assembly, a sudden disturbance, i^ 
amaour, are, amidst the general want of a spirit of 
decision, the st0icmu ratio of the detenainattoii^ 
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the greatest part;* and from this assemblage of 
separate wills, thns formed hastily, and without rt^ 
flectioo, a general will results, which is also vM pf 
refiectioQ. 

If, amidst these disadvantages, the assembly were 
left to themselves, and nobody had an interest to 
lead them into error, the evil, though very great, 
would not, however, be extreme, because snch an 
assembly never being called upon bat to determine 
upon an affirmative or negative (that is, only having 
two cases to choose between), there wonld be an 
eqnal chance of their choosing either ; and it might 
be hoped that at every other turn they would take 
the right side. 

But the combination of those who share eithei^ 
in the actual exercise of the public power, or in its 
advantages, do not thus allow themselves to sit 
down in inaction. They wake, while the people 
sleep. Entirely taken up with the thoughts of their 
own power, they live but to increase it. Deeply 
versed in the management of public business, they 
see at once all the possible consequences of mea- 
sures. And, as they have the exclusive direction of 
the springs of government, they give rise, at their 
pleasure, to every incident that may influence the 
minds of a multitude who are not on their guard, 
and who wait for some event or other that may 
finally determine them. 



* Every one knows of how mudi importance it mm, in 
the Roman commonwealth, to aMemUe the people in one 
place rather than another. In order to <;hange entirely the 
nature of their resohitlQipa, it waa often luflcieDt to hide 
tnm them, or let them fee, the Capital. 
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It is they who convene the assemhly, and diasolre 
it: it is they who offer propositions, and mak^ 
speeches to it. Ever active in taming to thelf 
advantage every circumstance that happens, they 
equally avail themselves of the tractableness of the 
people during public calamities, and its heedless- 
ness in times of prosperity. When things take a 
Wfereat torn from what they expected, they dis-^ 
miss the assembly. By presenting to it many pro- 
positions at once, and which are to be voted upon 
in the lump, they hide what is destined to promote 
their own private views, or give a colour to it, by 
joining it with things which. they know will take 
hold of the mind of the people.* By presenting, in 
their speeches, arguments and facts which men 
have no time to examine, they lead the people into 
gross, and yet decisive errors : and the common« 
places of rhetoric, supported by their personal in • 
fluence, ever enable them to draw to their side the 
majority of votes. 

• On the other hand, the few (for there are, after 
allf some) who, having meditated ob the proposed 



* It was thus the senate at Rome assumed to itself the 
power of laying taxes. They promised, in the time of the 
war i^ainst the Veientes, to give pay to such citixens as 
would enlist; and to that end they established a tribute. 
The people, solely taken up with the idea of not going to 
war at their own expense, were transported with so much 
Joy, that they crowded at the door of the senate, and lay- 
ing hold of the hands of the senators, called them thcftr 
fathers — " Nihil unquam, acceptum a plebe, tanto gaudto 
tradltur : eoncursum itaque ad curiam esse, prehensatasque 
exeuntium maniis, patres vere appeUatoe," &c* See Tit* 
liv. book'iv. -. . 
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qnestioD, see the consequences of the decisive ste|^ 
which is jast. going to be taken, being lost iu the 
crowdy'CaDDOt malie their feeble voices to be heard 
amidst the universal noise and confusion. Tliey 
have it no mora iu their power to stop the general 
motion, than a man in the midst of an army, on a 
march, has it in his power to avoid marching. In 
the mean time, the people are giving the suffrages ; 
a majority appears in favour of the proposal ; it is 
finally proclaimed as the general will of all ; and it 
is at bottom nothing more than the effect of the 
artifices of a few designing men, who are exulting 
among themselves.* 



* I might confirm all thete things by numberless in-^ 
stances from ancient history ; but if I may be allowed, in 
this case, to draw examples from my own country, et cefen 
brare domestica facta» I shall relate facts which will be 
no less to the purpose. — In Geneva, in the year 1707, a law 
was enacted, that a general assembly of the people should 
be held, every five years, to treat of the affairs of the r^ 
public : but the magistrates, who dreaded those assemblies, 
soon obtained fVom the citizens themselves the repeal of the. 
law ; and the first resolution of the people,' in the first of 
those periodical assemblies (in the year 17 IS)* was to abo> 
lish them for ever. The profound secrecy with which tha 
magistrates prepared their proposal to the citizens on that 
subject, and the sudden manner in which the latter, when, 
assembled, were acquainted with it, and made to give their 
votes upon it, have indeed accounted but imperfectly Ibc 
this strange determination of the people ; and the conster- 
nation which seized the whole assembly when the result of 
t|tke suffrages was proclaimed, has confirmed many in the 
opinion that some unfair means had been used. The whole;; 
transaction has been kept secret to this day ; but the com; 
mon opinion on this subject, which has been a^pted by 
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la a word, those who are acqoaiDted wkh r6i 
M^liean governraents, and, in general, who know 

ukQ maimer in which basiness is transacted in nn- 

" . . ' .. 

IL RoiMS«au« in lut Lettres de la Montagne, u this : Tilt 
V^glttrateft, it if said, had privately instructed the seero^ 
taries in whose eart the dtiaens were to whisper the suf* 
frages : when a xntiaen said approbation, he was undetv 
stood to approve the proposal of the magistrates : when he 
said ri^ection, he was un^testood to reject the periodiccA^ 
a$9emblies. 

In the yeftr 17S8, the dtiaens enacted at once into hiws a 
small code of forty-four articles, by one single line of whidi 
they bound theinselyte for ever to elect the four syndics 
(the chiefs .of the council of the twenty-ftve) out ot Ose 
members of the same council; whereas they were before 
firee in their choice. They at that time suflfered also the 
word e^roved to be slipped into the law mentioned iti the 
note, p. 189, which was transcribed from a former co(!^: 
the ccmsequence of which was to render the maglstratei 
idadute masters of the legislature. 

The idtizens had thus been successively stripped of all 
their political rights, and had littie more left to them than 
the pleasure of being called a sovereign asstmblff, when 
they met (which idea, it must be confessed, ftttsetiniA 
among them a spirit of resistance which It would have been 
dangerous for the magistrates to provoke too fiur), and the 
power of at least refusing to elect ^he four syndics* Vfoa 
this privilege the citizens, a fiew years ago (A. D. 17(Sift to 
XTOb), made their last stand : and a singular cof^unctiOli of 
drwimstances having happened at I3ie same time, tb talis 
SBkd preserve among them, during three years, ah tUM(mi> 
roaa wgibAt of union and peneveranoe, they in Che issue 
SQOoeededi in a great measure, to repair the imuiles ivhldk 
they had been made to do to themselves for two hundred 
yevs ind more. A total change has since that time besa 
eflbeted by fbrdgn forces, in the government of the M^ 
pabUe (A. D. irae), npon which this Is not aj^ropertrttos 
ta uakft ny otMcrrstioRi. 
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meroos assemblies, will not scruple to dffirm that 
tke few whd are nnited, who take an active pUrt in 
p«Uic a&irsy and wiiose station malc^ them coti<^ 
apicuoBS, hare such an advantage over the many 
svho tarn thdr eyes towards them, and are \vithout 
ttidon among themselves, that, even with a middling 
degree of skill, they can at all times direct, at their 
pleasure, the general resolations ; that, as a con* 
sequence of the very nature of things, there is n6 
proposal, however absurd, to which a numerous 
assembly of men may not, at one time or other, l)e 
brought to assent, — and that laws would be wiser, 
and more lilcely to procure the advantage of all, tf 
they were to be made by drawing lots, or casting 
dice, than by the suffrages of a multitude. 

CHAPTER VI. 

Advantages that accrue to the People /yam appoint- 
ing Representatives, 

How then shall the people remedy the disadvantages 
that necessarjly attend their situation ? How shall 
they resist the phalanx of those who have engrossed 
to themselves all the honours, dignities, and power 
in the state ? 

It wiU be by employing for tlieir defence the same 
means by which their adversaries carry on their at- 
tacli t-^t will be by using the same weapons as 
they do,-^the same order,**-the same kind of dis- 
cipline. 

They are a small number, and consequently easily 
united ;— *« small number most therefore be opposed 
to them, that a like union may also be obtalaed. 
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It U because they are a small uumber, that they 
oaa deUberate on every occarreoce, and never come 
to any resolutions but such as are maturely weigh- 
ed ; — It is because they are few, that they can have 
forms which continually serve them for. general 
standards to resort to, approved maxims to which 
they invariably adhere, and plans which* they never 
lose sight of: — ^here, therefore, I repeat it, oppose 
to them a small number, and you will obtain the 
like advantages. 

. Besides, those who govern, as a farther con- 
sequence of their being few, have a more consider- 
able share, consequently feel a deeper concern in 
the success, whatever it may be, of their enter- 
prises. As they usually profess a contempt for 
their adversaries, and are at all times acting an 
offensive part against theid, they impose on them- 
selves an obligation of conquering. They, in short, 
who are all alive from the most powerful Incentives, 
and aim at gaining new advantages, have to do with 
a multitude, who, wanting only to preserve what 
they already possess, are unavoidably liable to \otig 
intervals of inactivity and supineness. But the 
people, by appointing representatives, immediately 
gain to their cause that advantageous activity which 
they before stood in need of, to put them on a pa' 
with their adversaries ; and those passions becono 
excited in their defenders, by which they then 
selves cannot be actuated. 

Exclusively charged with the care of public liber 
the representatives of the people will be anima 
by a sense of the greatness of the concerns v 
. which they are intrusted. Distinguished from 
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balk of the natioD, and formiog among themselves 
a separate assembly, they will assert the rights of 
wluch they have been made the gaai'diaus, with aU 
that warmth which the esprit de carp* is used to 
inspire.* Placed on an elevated theatre, they will 
endeavour to render themselves still more con- 
spicuous ; and the arts and ambitious activity of 
those who govern will now be encountered by the 
vivacity and perseverance of opponents actuated by 
the love of glory. 

Lastly, as the representatives of the people will 
naturally be selected from among those citizens 
who are most favoured by fortune, and will have 
consequently much to preserve ; they will, even in 
the midst of quiev times, keep a watchful eye on 
the motions of power. As the advantages they 
possess will naturally create a kind of rivalship be- 
tween them and those who govern, the jealousy 
which they will conceive against the latter will give 
them an exquisite degree of sensibility on every in- 
crease of their authority. . Like those delicate in- 
struments which discover the operations of nature, 
while they are yet imperceptible to our senses, they 
will warn the people of those things which of them- 
selves they never see but when it is too late ; and 
their greater proportional share, whether of real 
riches, or of those which lie in the opinions of 
men, will make them, if I may so express myself, 
the barometers that will discover, in its first be- 

* If it had not been for an incentive of this kind, the 
English commons would not have vindicated their right of 
taxation with so much vigilance as they have done, against 
all enterprises (often perhaps involuntary) of the lords. 
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gltmiBg, every tendency to a change in the con- 

• AU the ftlMrr* rmoniig ^nentially requires that the 
if wr Meu tatiyei of the people should be united in interests 
with the people. We shall soon see that this union really 
prevails in the English ocmstitution, and may be called the 
maiter-piece of it. 
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BOOK II.— CHAPTER VII. 

The subject continued. The Advantages that aC' 
cnie to the People from their appointing Repre^ 
sentatives are very inconsiderable y unless thef^ 
also entirely trust their Legislative Authority to 
them* 

The obserrations made in the preceding chapter! 
are so obvious, that the people themselFes, Id po- 
pular governments, have always beeu sensible o1 
the truth of them, and never thought it possible tc 
remedy, by themselves alone, the disadvantages ne- 
cessarily attending their situation. Whenever the 
oppressions of their rulers have forced them to re- 

(sort to some uncommon exertion of their legal 
powers, they have immediately put themselves un< 
tder the direction of those few men who had beet 
instrumental in informing and encouraging them ; 
j and when the nature of the circumstances has re- 

quired any degree of firmness and perseverance ii 
j; their conduct^ they have never been able to attaii 
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and endeavouring to settle with a hundred thousand 
votes things which would have been settled equally 
well by the votes of their advisers, — defeated in the 
issue every beneficial end of their former provisions ; 
and while they meant to preserve an appearance of 
their sovereignty (a chimerical appearance^ since it 
was under the direction of others that they intended 
to vote), they fell back into all those inconveniences 
which we have before mentioned. 

The senators, the consuls, the dictators, and the 
other great men in the republic, whom the people 
were prudent enough to fear, and simple enough to 
believe, continued still to mix with them, and play 
off their political artifices. They continued to make 
speeches to them,* and still avsuled themselves of 
their privilege of changing at their pleasure the 
place and form of the public meetings. When they 
did not find it possible by such means to direct the 
jresolntions of the assemblies, they pretended that 
the omens were not favourable; and under this 
pretext, or others of the same kind, they dissolved 

*. Valerius Maximus relates, that the tnbunes of the 
people having oflfered to propose some regulations in regard 
to the price of com, in a time of great scarcity, Scipio Na- 
sica over-ruled the assembly merdy by saying, ** Silence, 
Romans 1 1 know better than you what is expedient for the 
republic.>^Whieh words were no sooner heard by the peo- 
ple, than they showed by a silence ftill of veneration that 
they were more aflEfected by his authority than by the ne- 
cessity of providing for their own subfristence."— " Tacete, 
qusBso, Quirites I Plus enim ego quam vos, quid rdpubllcc 
ex|)ediat, intelligo.— Qui voce audit!, omnes, pleno venera- 
tionis silentio, mi^orem i^usauctOTitatii quam alimentoruqi 
suorum curam egerunt." 
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At Other times, they brought false accusations 
agsunst the tribunes before the assembly itself; or, 
'by privately slandering them with the people, to- 
tally deprived them of their confidence. It was 
through artifices of this kind, that the people were 
brought to behold, without concern, the murder of 
Tiberius Gracchus, the only Roman that was really 
virtuous — ^the only one who truly loved the people. 
It was also in the same manner that Csdus, who 
was not deterred by his brother's fate from pur- 
suing the same plan of conduct, was in the end so 
entirely forsaken by the people, that nobody could 
be found among them who would even lend him a 
horse to fly from the fury of the nobles ; aud he 
was at last compelled to lay violent hands upon 
himself, while he invoked the wrath of the^ gods on 
his inconstant fellow-citizens. 

At other times, they raised divisions among the 
people. Formidable combinations broke out sud- 
denly on the eve of important transactions ; and 
all moderate men avoided attending assemblies, 
where they saw that all was to be tumult and coo- 
JTusion. 

In fine, that nothing might be wanting to the in - 
solence with which they treated the assemblies of 
the people, they sometimes falsified the declarations 
of the number of the votes ; and once they even 
went so far as to carry off the urns into which the 
citizens were- to throw theu* suffrages.* 

in the presence of the dictator.**—" Nee sdversus dictato- 
riam vim, aut tribuni plebis, aut ipsa plebs* attoUere oculos, 
aut hiscere, audebant." See 72^. Liv. lib. vi. $ l6. 

• The reader, with zetpact |o all the above observatioiu, 
may see Plutardi'i Livei, particularly the Lives of the two 
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CHAPTER VIII. 

The ivibiect concluded, £lfleet» that have resulted 
in the EnglUh Government from the Peopt^e 
Power being completelp delegated to the ReprC" 
sentativee. 

But when the people have entirely trasted their 
power to a moderate number of persons^ a£^ra 
immediately take a widely different turn. Those 
who govern are from that moment obliged to leave 
off all those stratagems whidi had hitherto insured 
their success. Instead of those assemblies which 
they affected to despise, and were perpetually com- 
paring to storms, or to the current of the Euripua^f 
and in regard to which they accordii^ly thought 
themselves at liberty to pass over the rules of jus- 
tice, they now find that they have to deal with men 
who are thjeir equals in point of education and 
knowledge, and their inferiors only in point of rank 
and form. They, in consequence, soon find it ne« 
cessary to adopt quite different methods; and, 

Gracchi. I must add, that I have avoided drawing any 
instance from those aasemUies in whidi one half of the 
people were made to arm themselves against the other. I 
have here only alluded to those times which immediately 
either preceded or followed the third Punic war, as these 
are oommonly called the beat period of the republic. 

* TuUy makes no end of his similes on this sutjlect. 
*( Quod enim ftetum, quern Euripum, tot motus, tantas et 
tarn varias habere imtatis agitationes fluctuum, quantas' 
perturbationes et quantos sestus habet ratio comitiorum ?'* 
See Orat. pro Murenft.— " Concio/* says he in another 
place, <« quse ex imperitissimis constat," Arc. J>e AmicHUk, 
§29. 
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above all, become very careful not to talk to them 
any more about the sacred chickens, the whUfi or 
black days, and the Sibylline books. — ^As they see 
their new adversaries expect to have a proper regard 
paid to them, that single circumstance inspires them 
with it :— as they see them act in a regular manner, 
observe constant rules, in a word, proceed wittL 
famif they come to look upon them with respect, 
for the very same reason which makes them them- 
selves to be reverenced by the people. ^ 

The representatives of the people, on the other 
hand, do not fail soon to procure for themselves 
every ad^vantagc that may enable them effectually to 
use the powers with which they have been intrust* 
ed, and to adopt every rule of proceeding that may 
make their resolutions to be truly the result of re- 
flection and deliberation. Thus it was that the re- 
presentatives of the English nation, soon after their 
first establishment, became formed into a separate 
assembly : they afterwards obtained the liberty of 
appointing a president : — soon after, they insisted 
upon their being consulted on the last form of the 
acts to which they had given rise : — ^lastly, they in- 
sisted on thenceforth framing them themselves. 

In order to prevent. any possibility of surprise in 
the course of their proceedings, it is a settled nib 
with them, that every proposition, or biU, must b6 
read three times, at different prefixed days,* before 
it can receive a final sanction: and before each 
reading of the biU, as- well as at its first introdac- 
tion, an express resolution must be taken to 0004 



• On some ocsiiism» kowcvw, a bill of uigent necewitf 
bM been read three Umee in one day. 
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tinne it under consideration. If the bill be re- 
jected in any one of those several operations, ie 
must be dropped, and cannot be proposed again 
daring the same session.* 

The commons have been, abore all, jealous of the 
freedom of speech in their assembly, lliey have 
expressly stipulated, as we have mentioned above, 
that none of their" virords or speeches should be 
questioned in any place out of their house. In fine, 
in order to keep their deliberations free from every 
kind of influence, they have denied their president 
the right to give his vote, or even his opinion :— - 
they moreover have settled it as a rule, not only 
•that the king could not send to them any express 
proposal about laws, or other subjects, but even 
that his name should never be mentioned in .>the^ 
deliberations.^ 

But that circumstance which, of all others, con- 
stitutes the superior excellence of a government in 
which the people act only through their representa- 

* It is moreover a settled rule in thb house of commons, 
that no member is to speak more than once in the same 
debate. Whdh the number and nature of the clauses of a 
bill require that it should be discussed in a free manner, a 
committee is appointed for the purpose, who are to msike 
their report afterwards to the house. When the subject is 
^of importance, this committee is formed of the whole 
house, which still continues to sit in the same place, but In 
a less solemn manner, and under another president, who is 
called the dbairman of the committee. In order to form 
the house sgain, the mace is replaced on the table, and the 
apeajLer goes agai^ ii^to his chair. 

t If any person should mention in hb speedi what the 
king 4pishea should be, wouldk be glad to aeCt &c. he wonM 
be Immediately calUd to order, for 8ttHD|»tiiig to ia^tnee 
the debatt* 
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tives, thai is, by meaas of an assembly formed of a 
moderate number of persons, and in which it is 
possible for every member to propose new subjects, 
and to argue and to canvass the questions that~ 
arise, — is, that such a constitution is the only one 
capable of the immense advantage (of which per- 
haps I did not convey an adequate idea to tl^e 
reader when I mentioned it before*) of putting 
into the hands of the people the moving springs of 
the legislative authority. 

In a constitution where the people at large exer- 
cise the function of enacting the laws, as it is only 
to those persons towards whom the citizens are ac* 
customed to turn their eyes, that is, to the very 
men who govern, that the assembly have either 
time or inclination to listen, they acquire, ^ 
length, as has constantly been the case in all re^ 
publics, the exclusive right of proposing, if they 
please, when they please, in what manner they, 
please : a prerogative this, of suchs extent, that it 
w;ould suffice to put an assembly, formed of men of 
the greatest parts, at the mercy of a few dunces, 
and renders completely illusory the boasted power 
of the. people. Nay more, as this prerogative is 
thus placed in the very hands of the adversaries of 
the people, it forces the people to remain exposed 
to their attacks, in a condition perpetually passive, 
and takes from tliem the only legal means by which 
they might effectually oppose their usurpations. 

To express the whole in a few words — ^A re^ 
preserUative con&titution places the remedy in the 
hands of those who feel the disorder : but a popular 
CQUStiXution places the remedy in the bauds of those 

• 

• See iBli9p« W. of thiUXxxJ^. 
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who cause it : and it is necessarily prodactive, iti 
the event, of the misfortune — of the political ca- 
lamity—of trusting the care and the means of re- 
nressing the invasions of power to the men who 
fiave the enjoyment of power. 

CHAPTER IX. 

A farther Dhadvantage o/Bepubiican Governments 
' — the People are necessarily betrayed by those in 
whom they trust. 

However, those general assemblies of a people 
who were made io determine upon things which 
they neither understood nor examined,-*- that gene- 
ral conihision in which the ambitious could at all 
times hide their artifices, and carry on their schemes 
with safety, — were not the only evils attending the 
ancient commonwealths. - There was a more secret 
defect, and a defect that Struck immediately at the 
very vitals of it, inherent in t-hat kind of govern- 
ment. 

■ It was impossible for the people ever to have 
foithful defenders. Neither those whom they had 
expressly chosen, nor those whom some personal 
advantages enabled to govern the assemblies (for 
the only use, I must repeat it, which the people 
ever make of their power, is either to give it away, 
or allow it to be taken from them), could possibly 
be united to them by any common feeling of the 
same concerns. As their iufiuence put them, in a 
great measure, upon a level with those who were 
invested with the executive authority, they cared 
little to restrain oppressions out of the reach of 
which they saw themselves placed. Nay, they 
feared they should thereby \esaeu «k v^vi^t which 
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they knew was one day to be their own ; if t)icqr 
had not even already an actual share in it.* 

Thus, at Rome, the only end which the tribnofA 
erer pursued witli^ny degree of sincerity and per' 
severance, was tp procure to the people, that is, to 
themselves, an admission to all the different dig* 
nities in the republic. After having obtained that 
a la)v should be enacted for admitting plebeians to 
the consulship, they procured for them the libeKy 
of intermarrying with the patricians. They after- 
wards rendered them admissible to the dictator- 
ship, to the office of military tribune, to the censor- 
ship : in a word, the only use they made of the 
power of the people was to increase privileges 
which they called the privileges of all, though they 
and their friends alone were ever likely to have the 
ei\|oyment of them. 

We do not find that they ever employed the 
power of the people in things really beneficial to 
the people. We do not find that they ever set 
bounds to the terrible power of its magistrates,— 
that they ever repressed that class of citizens who 
knew how to make their crimes pass uncensured, 
— ^in a word, that they ever endeavoured, on the 
one hand to regulate, and on the other to strength- 
en, the judicial power ; precautions these, without 

• How oould it be expected that men who entertained 
views of being praetors, would endeavour to restrain the 
power of the praetors, — ^that men who aimed at being <me 
day consuls, would wish to limit the power of the consuls, 
—that men whom their influence among the people mad« 
sure of getting into the senate, would seriously endeayour 
to confine the authority of the senate .* 
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which men might straggle to the end of time, anA 
nerer attain trae liberty.* 
, And indeed the jndidai jMnrer, that sure criterion 
oi the goodness of a goteroment, was always, at 
Borne, a mere imtniment of tyranny. The consuls 
were at all times invested with an absolute power 
mtt the lives of the citizens. The dictators pos- 
sessed the same right ; so did the praetors, the tri- 
banes of the people, the judicial commissioners 
named by the senate, and so, of course, did the 
senate itself: and the fact of the three hundced 
and seventy deserters whom it commanded to be 
thrown at one time, as Livy relates, from the Tar- 
peian rock, sufficiently shows that it well knew how 
to exert its power upon occasion. 

It even may be said, that, at Rome, the power of 
life and death, or rather the right of killing, was 
annexed to every kind of authority whatever, even 
to that which results from mere influence, or 
wealth ; and the only consequence of the murder 
of. the Oraccbi, which was accompanied by the 
slaughter of three hundred, and afterwards of foor 
thousand unarmed citizens, whom the nobles 
knocked an the head, was to engage the senate to 
erect a temple to Concord, The Lea Porda d$ 
tergo civium, which has been so much celebrated 
was attended with no other effect than that of mor 
completely securing, against the danger of aretalif 
tion, such consuls, praetors, quaestors, &c. as, U) 

* Without such preeauticns* laws must always be. 
Pope expresses it. 



tt 



Still for the strong too weak, the weak too strong. 
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Verres^ caused the inferior xritizens of Rome to be 
scourged with rods, and put to death upon crosses^ 
through mere capnce and cruelty.* 

In fine, nothing can more completely show to 
what degree the tribunes had forsaken the interesti 
of the people, whom they were appointed to defend^ 
than the fact of their having allowed the senate to 
invest itself with the power of taxation : they eveii 
suffered it to assume to itself the power, not only 
of dispensing with the laws, but also of abrogating 
them.f 

* If we turn our eyet to Lacedsmon, we shall see, from 
several instances of the justice of the ephori, that matten 
were little better ordered there, in r^ard to the adminis- 
tration of public Justice. And in Athens itself, the only 
one of the ancient commonwealths in which the people 
seem to have ei^oyed any degree of real liberty, we see the 
magistrates proceed nearly in the same manner as Ihey now 
do among the Turks : and I think no other proof needs to 
be given than the story of that barber in the Piraeus, who 
having spread about the town the news of the overthrow of 
the Athenians in Sidly, which he had hekrd firom a stranger 
who had stopped at his shop, was put to the torture, by the 
command 6t the archons, because he could not tell the name 
of the author .-rSee Plut» Life qf Nicias. 

t There are frequent instances of the consuls taking 
away firom the Capitol the tables of the law» passed undef 
their predecessors. Nor was this, as we might at first btf 
tempted to believe, an act of violence whicH success aloo^ ' 
could justify { it was a consequence of the acknowledged 
power enjoyed by the senate, ci^'tM erat graviasimum 
Judicium de Jure legum, as we may see in several placet 
in Tully. Nay, the augurs themselves, as this author in- 
forms us, enjoyed the sstaae prtvil^e. *' If laws had not 
been laid before the people in the legal form, they (th« au- 
gurs) may set them aside; at was done with rentect to th« 
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,10 a word, as the oecessary consequence of the 
communicabUity of power, a circumstance essenr 
ti&lly inherent in the republican form of govern- 
ment, it is impossible for it ever to be restrained 
within certain rules. Tliose who are in a condition 
to control it, from that very circumstance become 
its defenders. Though they may have risen, as we 
may suppose, from the humblest stations, and such 
as seemed totally to preclude them from all am- 
bitions views, they have no sooner reached a certain 
degree of emineuce, than they begin to sum highen 
Their endeavours had at first no other object, as 
they professed, and perhaps with sincerity, than to 
see the laws impartially executed : their only view 
now Is to set themselves above them ; and seeing 
themselves raised to the level of a class of men who 
possess all the power and enjoy all the advantages 
of the state, they make haste to associate them- 
selves with them.* 

l£x Tatia» by the decree of the coll^^» and to the Leges 
JAvut, by the advice of Philip, who was consul and augur.** 
*' Le^em, si noa jure rogata est, tollere possunt ; ut Ta- 
tiam, decrf to coUegii,^ ut Livias, consilio Philippi, consulii 
et auguris."— See De Legib. lib. ii. $ 12. 

• Which always proves an easy thing. It is in commao* 
wealths the particular care of that class of men who are at 
the head of the state, to keep a watchful eye over the 
people^ in order to draw over to their own party any man 
who happens to acquire a considerable influence; among 
them ; and this they are (and indeed must be) the more 
attentive to do, in proportion as the nature of the govern- 
ment is more democratical. 

The constitution of Rome had even made express proi> 
visions on that subject. Not only the censors could at once 
remove any citiien into what tribe they pleased, and evea 
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Personal power and independence on the laws 
being, in such states, the immediate consequence 
of the faYOur of the people, they are nnder an on- 
avoidable necessity of being betrayed. Cormpting; 
as it were, every thing they touch, they cannot 
show a preference to a man, but they thereby 
attacis his idrtue ; they cannot raise him, without 
Immediately losing him and weakening their own 
cause; nay, they inspire him with views directly 
opposite to their own, and send him to join and In* 
crease the number of their enemies. 

Thus, at Rome, after the feeble barrier which 
excluded the people from offices of power and dig- 
nity had been thrown down, the great plebeians^ 
whom the votes of the people began te ruse to 
those offices, were immediately received into the 
senate, as has been just now observed. From that 
period, their families began to form, in conjnnctioD 
ivith the ancient patridan families, a new c6m- 
lunation, or political association of persons ; * and 
as this combination was formed of no particular 
dflss of citizens, but of all those who had influence 
enough to gain admittance into it, a single over- 
grown head was now to be seen in the republic, 
iriiich, consisting of all who had either wealth or 
power of any kind, and disposing at will of the 

into the senata (aatt wm macf aMily believe that they made 
a political use of this pririlege); but it was moreover a 
settled rule, that all persons who had been promoted to any 
public office by the people, such as the consulship, tt^ 
sedileship, or tribuneship, became, ipao/iuto, members of 
the senate.— 6ee MiddUton's DiuerUUion on the Roaum 
Senate, 
• Called nobilee and nobiUtaa, 
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laws and the power of the people, * soon lost all 
regard to moderation and decency. 

£?ery constitution, therefore, whatever may be 
its form, which does not provide for inconveniences 
of the kind here mentioned, is a constitution essen- 
tially imperfect. It is in man himself that the 
source of the evils to be remedied lies ; general 
precautions therefore can only prevent them. If it 
be a fatal error entirely to rely on the justice and 
equity of those who govern, it is an error no less 
dangerous to imagine, that, while virtae and mo- 
deration are the constant companions of those who 
oppose the abuses of power, all ambition, all thirst 
after dominion, have retired to the other party. 

Though wise men, led astray by the power of 
names, and the heat of politicad contentions, may 
sometimes lose sight of what ought to be their real 
lum, they nevertheless know that it is not against 
the ^ppii, the Coruncanii, the Veihegi, but against 
all those who can influence the execution of the 
laws, that precautions ought to be taken j-^-thatJt is 
oot the consul, the praetor, the archon, the minister, 
the king, whom we ought to dread, nor the tribune, 
or the representative of the people, on whom we 
ought implicitly to rely : but that all those persons, 
wi^-iout distinction, ought to be the objects of our 
jealousy, who, by any methods, and under any 
names whatsoever, have acquired the means of turn- 

* It yran, in several respects, a misfortune for the people 
of Rome, whatever may have been said to the contrary by 
the writers on this subject, that the distinction between the 
patricians and the plebeians was ever abolished; though, 
to say the truth, this was an event which could not be pre- 
reoted. 
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ing against each individual the collective strength 
of all, and have so ordered things around them- 
selves, that whoever attempts to resist them is sure 
to find himself engaged alone agaiust a thousand. 

CHAPTER X. 

Fundamental Difference between the English Go- 
vernment and the Governments juit describetU^ 
in England all Executive Authority is placed out 
of the Hands of those in whom the People trust, 
Ifsefulness of the Power qf the Crown, 

In what manner then has the English constitution 
contrived to find a remedy for evils which, from the 
very nature of men and things, seem to be irre- 
mediable ? How has it found means to oblige these 
persons to whom the people have given up thdr 
power, to make them effectual and lasting returns 
of gratitude ? — ^those who enjoy an exclusive au- 
thority, to seek the advantage of all ? — those who 
make the laws, to make only equitable ones ? — It 
has been by' subjecting themselves to those laws, 
aud for that purpose excluding them from all share 
in the execution of them. 

Thus, the parliament can establish as numerous 
A standing army as it will; but immediately an- 
other power comes forward, which takes the abso- 
lute command of it, fills all the posts in it, and 
directs its motion ^t its pleasure. The parliament 
may lay new taxes ; but immediately another power 
seizes the produce of them, aud alone enjoys the 
advantages and glory arising from the disposal of it. 
The parliament may even, if you please, repeal the 
laws on which the safety of the subject is grounded ; 
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but it U not their own caprices and arbitrary ha- 
moarsy it is the caprices and passions of other men, 
which they will have gratified when they shall thus 
have overthrown the columns of public liberty. 

And the English constitution has not only ex- 
cluded from any share in the execution of the laws 
those in whom the people trust for the enacting 
them, but it has also taken from them what would 
have had the same pernicious influence on their 
deliberations — the hope of ever invading that 
executive authority, and transferring it to them- 
selves. 

This authority has been made in England one 
single, indiidsible prerogative: it has been made 
for ever the inalienaUe attribute of <nie person, 
marlied out and ascertained beforehand by solemn 
laws and long-establbhed custom ; and all the 
active forces in the state have been left at hb dis* 
posaL 

In order to secure this prerogative still farther 
agmnst all possibility of invasions from individuals, 
it has been heightened and strengthened by every 
thing that can attract and fix the attention and re- 
verence of the people. The power of conferring 
and withdrawing places and employments has also 
been added to it ; and ambition itself has thus been 
interested in its defence and service. 

A share in the legislative- power has also, been 
^ven to the man to whom.this prerogative has lieeik 
delegated; a passive share indeed, and the only 
one that can, with safety to the state, be trusted 
to him ; but by means of which he is enabled to 
defeat every attempt against his constitutional au- 
thority; 
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Lastly, be is the only self-existing and permanent 
power in the statg. The generals^ the ministers of 
state, are so only by the continnance of his pleii*^ 
snre. He would even dismiss the parliament itself, 
if ever he saw it begin to entertain dangerous de- 
signs ; and he needs only to say one word to disperse 
every power in the state that may threaten his au- 
thority. Formidable prerogatives these ; but with 
regard to which we shall be inclined to lay aside 
our apprehensions, if on one hand we consider the 
great privileges of the people by which they have 
been counterbalanced, and, on the other, the hap- 
py consequences that result from their bdng thus 
united. 

From this unity, and, if I may so express myself, 
this total sequestration of the executive authority, 
this advantageous consequence in the first place re- 
sults — the attention of the whole nation is directed 
to one and the same object. The people, besides, 
enjoy this most essential advantage, which they 
would vainly endeavour to obtain under the govern*, 
ment of many; they can give thdr confidence, 
without ginng power over themselves, and against 
themselves ; they can appoint trustees, and yet not 
give themselves masters. 

Those men to whom the people have delegated 
the power of framing the laws, are thereby made' 
sure to feel the whole pressure of them, lliey can 
increase the prerogatives of the executive authority, 
but they cannot invest themselves with it :— they 
have it not in their power to command its motions, 
they only can nnUnd its hands. 

They are made to derive their importance from 
(nay, they are indebted for their existence to) the 
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need iu which that power stands of their assistance ; 
and they know that they would no sooner have 
abased the trust of the people, and completed th^ 
treacberoos work, than they would see themselves 
dissolved^ spurned, like instruments now spent and 
become useless* 

This same disposition of things also prevents iu 
England that essential defect, inherent in the go- 
vernment of many, which has been described in the 
preceding chapter. 

In that sort of government, the cause of the 
people, as has been observed, is continually deserted 
and betrayed. The arbitrary prerogatives of the 
governing powers are at all times either openly or 
secretly favoured, not only by those in whose pos- 
seission they are — not only by those who have good 
reason to hope that they shall at some future time 
share in the exercise of them — ^but also by the whole 
crowd of those men who, in consequence of the 
natural disposition of mankind to over-rate their 
own advantages, fondly imagine, either that they 
shall one day enjoy some branch of this governing 
aathority, or that they are even already, in some 
way or other, associated to it. 

But as this authority has been made, in England, 
the indiinsible, inalienable attribute of one alone, 
aU other persons in the slSite are, ipso facto, inter* 
ested to confine it within its due bounds. Liberty is 
thus made the common cause of all ; the laws that 
secure it are supported by men of every rank and 
order ; and the Habeas Corpus Act, for instance, is 
as zealously defended by the first nobleman in the 
kingdom as by the meanest subject. 

Even the minister himself^ in consequence of this 
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Inalienability of the execative authority, i» equally 
Interested with his fellow-dtizens to maintain the 
laws on which public liberty is founded. He 
knows, in the midst of his schemes for enjoying oc 
retaining his authority, that a court-intrigue or a 
caprice may at every instant confound >him with the 
multitude ; and the rancour of a successor, long 
kept out, send him to linger in the same prison 
which his temporary passions might tempt him to 
prepare for others. 

- In consequence of this disposition of thingn, great 
men are made to join in a common cause with the 
people, for restr^ning the excesses of the govem- 
hig power ; and, which is no less essential to the 
public welfare, they are also, from the same cause, 
compelled to restrain 'the excess of their own pri- 
vate power and influence ; and a general spirit of 
justice becomes thus diffused through all parts of the 
state. 

The wealthy commoner, the representative of the 
people, the potent peer, always having before their 
eyes the view of a formidable powei>-of a power, 
from the attempts' of which they have only the shield 
of the laws to protect them, and which would, in 
the issue, retaliate a hundred-fold upon thjem their 
Acts of violence-— are compelled, both to wish only 
for equitable laws, and to observe them with scm- 
pakms exactness. 

Let then the peojde dread (it is necessary to the 
preservation of their liberty), but let them never 
entirely cease to love, the throne, that sole and in- 
divisible seat of all the active powers in the state. 

Let them know, it Is that, which, by lending an 
immense strength to the arm of justice, has enabled 
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her to bring to account, as well the most powerAil 
as the meanest offender — which has suppressed, 
and, if I may so express myself, weeded ont all 
those tyrannies, sometimes confederated with, and 
sometimes adverse .to, each other, which inces- 
santly tend to grow up in the middle of civil so- 
cieties, and are the more terrible in proportion as 
they feel themselves to be less firmly established. . 

Let them Icnow, it is that, which, by making all 
honours and places depend on the will of one man, 
has confined within private walls those projects, the 
pursuit of which, in former times, shook the foon-* 
dations of whole states ; has changed into intrigues 
the conflicts, the outrages of ambition : and that 
those contentions which, iu the present times, 
afford them only matter of amusement, are the 
volcanoes which set in flames the ancient common- 
wealths. 

It is that, which, leaving to the rich no other se« 
curity for his palace than that which the peasant 
has for his cottage, has united his cause to that of 
the latter ; the cause of the powerful to that of the 
helpless — the cause of the man of extensive in- 
fluence and connexions to that of him who is vrith- 
out friends. 

It is the throne above all, it is this jealous power, 
which makes the people sure that its representatives 
never will be any thing more than its representa- 
tives t at the same time it is the ever-subristing 
Carthage, which vouches to it for the duration of 
their virtue. 
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CHAPTER XT. 



The Power which the People themselves exercise. 
The Election of Members of Parliament. 

The English coDStitntion having essentially con- 
nected the fate of tlie men to whom the people 
trust their power with that of the people them- 
selves, really seems, by that caution alone, to have 
procured the latter a complete security. 

However, as the vicissitude of human affairs may, 
in process of time, realise events which at first had 
appeared most improbable, it might happen that 
the ministers of the executive power, notwith- 
standing the interest they themselves have in the 
preservation of public liberty, and in spite of the 
precautions expressly taken to prevent the effect of 
their influence, should at length employ such effica- 
cious means of corruption as might bring about a 
surrender of some of the laws upon which this 
public liberty is founded. And though we should 
suppose that such a danger would really be chii|^eri- 
cal, it might at last happen, that, conniving at a 
vicious administration, and being over-liberal of the 
produce of general labour, the representatives of 
the people might make them suffer many of the 
evils which attend worse forms of government. 

Lastly, as their duty does not consist only in pre- 
serving their constituents against the calamities of 
an arbitrary government, but moreover in procuring 
them the best administration possible, it might 
happen that they would manifest, in this respect, 
an indifference which would^ in its consequences^ 
amount to a real calamity. ^ 

VOL. II. c 
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It wa.'t, therefore, necessary that the constitntioo 
should famish a remedy for all the above cases: 
now, it is in the right of electing members of par« 
liament, that this remedy lies. 

When the time is come at which the commission 
given by the people to their delegates expires, tbey 
again assemble in their several towns or connties : 
on these occasions they have it in their power to 
elect again those of their representatives whose 
former conduct they approve, anid to reject those who 
have contributed to give rise to their complaints : 
a simple remedy this, and which only requiring, is 
its appKcation, a knowledge of matters of fact, is 
entirely within the reach of the abilities of the 
people ; but a remedy, at the same time, which is 
the most effectual that could be applied ; for, as the 
evils complained of arise merely from the peculiar 
dispositions of a certain- number of individuals, to 
set aside those individuals is to pluck up the evil by 
the roots. 

But I perceive, that, in order to make the reader 
sensible of the advantages that may accrue to the 
people of England from their right of election, 
there is another of their rights, of which it is abso- 
lutely necessary that I should first give an account.. 

CHAPTER Xir. 

TTie subject continued. Liberty of the Press, 

As the evils that may be complained of in a state 
do net always arise merely from the defect of the 
laws, but also from the non-executioii of them ; 
and this non-execution of such a kind, that it is 
often impossible to subject it to any express pnnish-i 
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ment, or even to ascertain it by any previous defini- 
tion ; men, in several states, have been led to seek 
for>an expedient that might supply the unavoidable 
deficiency of legislative provisions, and begin to 
operate, as it were, from the point at which the 
latter begin to fail : I mean here to speak of the 
censorial power — a power which may produce es« 
cellent effects, but the exercise of which (contrary 
to that of the legislative power) must be left to the 
people themselves. 

As the proposed end of legislation is not, accord- 
ing to what has been above observed, to have the 
particular intentions of individuals, upon every case, 
known and complied with, but solely to have what 
is most conducive to the public good, ou the occa- 
sions that arise, found out and established, it is not 
an essential requisite in legislative operations that 
every individual should be called upon to deliver his 
opinion ; and since this expedient, which at first 
sight appears so natural, of seeking out by the ad- 
vice of all that which concerns all, is found liable, 
when carried iuto practice, to the greatest incon- 
veniences,, we must not hesitate to lay it aside en- 
tirely. But as it is the opinion of individuals alone 
which constitutes the check of a censorial power, 
this power cannot produce its intended effect any 
farther than this public opinion is made known and 
declared : the sentiments of the people are the only 
thing in question here : it is therefore necessary 
that the people should speak for themselves, and 
manifest those sentiments. A particular court of 
censure would essentially frustrate its intended pur- 
pose : it is attended, besides, with very great incon- 
veniences. 
As tlie use of such a court \s lo ^c\fcxvKiVttfc\\\siV 
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those cases which lie out of the reach of the laws, 
it caDDot be tied down to any precise regnlation;. 
As a farther consequence of the arbitrary nature of 
its functions, it cannot even be subjected to any 
constitutional checlc ; and it continually presents to 
the eye the view of a power entirely arbitrary, and 
which in its different exertions may affect, in the 
most cruel manner, the peace and happiness of in- 
dividuals. It is attended, besides, with this very 
pernicious consequence, that, by dictating to the 
people their judgments of men or measures, it 
takes from them that freedom of thinking, which is 
the noblest privilege, as well as the firmest support 
of liberty.* 

We may therefore look upon it as a farther proof 
of the soundness of the pnnciples on which the 
English constitution is founded, that it has allotted 

* M. de Montesquieu, and M. Rousseau, and indeed all 
the writers on this subject I have met with, bestow vast en- 
c<Hniums on the censorial tribunal that had been instituted 
at Rome: — they have not been aware that this power of 
censure, lodged in the hands of peculiar magistrates, with 
other discretionary powers annexed to it, was no other than 
a piece of state-craft, like those described in the preceding 
chapters, and had been contrived by the senate as an addi- 
tional mean of securing Jts authority. Sir Thomas More 
has also adopted similar opinions on the subject : and he is 
so far from allowing the people to canvass the actions of 
their rulers, that,' in his system of policy, which he calls 
«* An Account of Utopia" (the happy region, «u and tott*?), 
he makes it death for individuals to talk about the conduct 
of government. 

- I fieel a kind of pleasure, I must confess, to observe, on 
this occasion, that though I have been called by some an 
advodate for power, I have carried my ideas of liberty far- 
ther than many vrriters who have mentioned that word with 
aueh enthusiasm. 
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to the people themselves the province of openly 
canvassiug and arraigning the conduct of those who 
are invested with any branch of public authority-; 
and that it has thus delivered into the hands of the 
people at large the exercise of the censorial power. 
Every subject in England has not only a right to 
present petitions to the king, or to the houses of 
parliament, but he has a right also to lay his com- 
plaints and observations before the public, by meau^ 
of an open press : a formidable right this, to those 
who rule mankind ; and which, continually dispel- 
ling the cloud of majesty by which they are sur- 
rounded, brings them to a level with the rest of the 
people, and strikes at the very being of their autho- 
rity. 

And indeed this privilege is that which has been 
obtained by the English nation with the greatest 
difficulty, and latest in point of time, at the expense 
of the executive power. Freedom was in every 
other respect already established, when the English 
were still, with regard to the public expression of 
their sentiments, under restraints that may be called 
despotic. History abounds with instances of the 
severity of the court of star-chamber, against those 
who presumed to write on political subjects. It 
had fixed the number of printers and printing- 
presses, and appointed a licenser, without whose 
approbation no book could be published. Besides,, 
as this tribunal decided matters by its own single 
authority, without the intervention of a jury, it was 
always ready to find those persons guilty whom the 
court was pleased to look upon as such : nor was it 
indeed without ground that the chief-justice Coke, 
whose notions of liberty were somewhat tainted 
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with the prejadices of the tiroes in which he lived, 
concluded the enlogiums he bestowed on this court, 
with saying, that, ** the right institntion and orders 
thereof being observed, it doth keep all England in 
quiet." 

After the court of star-chamber had been abo- 
lished, the long parliament, whose conduct and 
assumed power were little better qualified to bear 
a scrutiny, revived the regulations against the free- 
dom of the press. Charles the Second, and after 
him James the Second, procured farther renewals 
of them. These latter acts having expired in the 
year 1692, were at this aera, although posterior to 
the revolution, continued for two years longer ; so 
that it was not till the year 1694, that, in conse- 
quence of the parliament's refusal to prolong the 
prohibitions, the freedom of the press (a privilege 
which the executive power could not, it seems, pre- 
vail upon itself to yield up to the people) was finally 
established. 

In what, then, does this liberty of the press pre- 
cisely consist ? Is it a liberty left to every one to 
publish any thing that comes into his head? to 
calumniate, to blacken, whomsoever he pleases? 
No ; the same laws that protect the person and the 
property of the individual, do also protect his repu- 
tation ; and they decree against libels, when really 
60, punishments of much the same kind as are«ita- 
blisbed in other countries. But, on the other hand, 
f hey do not allow, as in other states, that a man 
ehoukl be deemed guilty of a crime for merely pub- 
IMmif something in print; and they appoint a pu- 
nishment only against him who has printed things 
that are in their nature criminal^ and who Is de- 
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ed guilty of so doing by twelve of his equals, 
>ioted to determine upon his case, with the 
rautions we have before described, 
he liberty of the press, as established in Eng- 
, consists therefore (to define it more precisely) 
lis; that neither the courts of justice, nor any 
T judges wliatever, are authorized to take no- 

of writings intended for the press, but are 
ined to those which are actually printed, 

must, in these cases, proceed by the trial by 

is even this latter circumstance which more 
icularly constitutes the freedom of the press. If 
magistrates, though confined in their proceed- 
to cases of criminal publications, were to be 
sole judges of the criminal nature of the things 
iished, it might easily happen that, with regard 
point which, lilse this, so highly excites, the 
lusy of the governing powers, they would exert 
Dselves with so much spirit and perseverance, 
; they might, at length, succeed in completely 
ling off all the heads of the hydra, 
at whether the authority of the judges be ex- 
d at the motion of a private individual, or whe- 
' it be at the iustance of the government itself, 
r sole office is to declare the punishment esta- 
bed by the law : — it is to the jury alone that it 
»ug8 to determine on the matter of law as well 
n the matter of fact ; that is, to determine, not 
r whether the writing which is the subject of the 
rge has really been composed by the man charged 
1 having done it, and whether it be really meant 
he person named in the indictment — ^but also 
Iber its contents are criminal. 
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every man in England is enabled to communicate 
his sentiments to the public, and the general con^ 
cern which matters relative to the governn^nt are 
always sure to create, have wonderfiillj m4iltiplied 
all kinds of public papers.. Besides those wbicb, 
being published at the end of every year, month, or 
week, pr^nt to the reader a recapitulation of 
every thiug interesting that may have been done or 
said during their respective periods, there are seve>- 
ral others, which, making their appearance every 
day, or every other day., communicate to the public 
the several measures taken by the goveinment, 88 
well as the different causes of any importance, whe- 
ther civil or criminal, that occur in the courts o( 
justice, and sketches from the speeches either of 
the advocates,. OF the judges, concerned in the ma- 
uagemeut and decision of them. During the time 
the parliament continues sitting, the votes or re- 
solutions of the house of commons are daily pub- 
lished by . authority ; and the most mteresting 
speeches in both houses are taken down in shorts 
hand, and. communicated to the public in print. 

Lastly, the private anecdotes in the metropolis 
and the country, concur also towards fUliug the 
collection : and as the several public papers circu- 
late, or Are transcribed into others, in the different 
country towns, ai^d even find, their way into the vil- 
lages, where every, man, down to the labourer, 
peruses them with a sort of eagerness, every indi- 
vidual thus becomes acquainted with the state of 
the nation, from one end to the other ^ and by 
these means the general. intercourse is such, that 
the three kingdoms seem asif they were one uingic: 
town.. ... 
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wi'iter, who, under some some form or other, com- 
municates to the public his obserFations and com* 
plaints. I shall add here, that, though an upright 
man, labouring for a while under a strong popular 
prejudice, may, supported by ihe consciousness of 
his innocence, endure with patience the severest 
imputations; the guilty man, hearing nothing in 
the reproaches of the public but what he knows to 
be true, and already upbraids himself with, is very 
far from enjoying any such comfort; and that, 
when a man's own conscience takes part against 
him, the most despicable weapon is sufficient to 
wound him to the quick.* 

Even those persons whose greatness seems most 
to set them above the reach of public censure, are 
not those who least feel its effects. They have need 
of the suffrages of that vulgar whom they affects to 
despise, and who are, after all, the dispensers of 
that glory which is the real object of their ambi- 
tious cares. Though all have not so much sincerity 
as Alexander, they have equal reason to exclaim, 

• I shall take thift occasion to ob8erve« that the Uberty 
of the press is so £Br from being injurious to the reputation 
of individuals (as some persons have complained), that it 
is, on the contrary, its surest guard. When there exist no 
means of communication with the public, every one is ex- 
posed, without defence, to the secret shafts of malignity 
and envy. The man in office loses his reputation, th« 
merchant his credit, the private individual his character, 
without so much as knowing either who are his enemies, or 
which way they carry on their attacks. But when there 
exists a free press, an innocent man immediately brings the 
matter into open day, and crushes his adversaries, at once, 
by a public challenge to lay before the publie the grounds 
of theiz several imputations. 
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people f what toils do toe not undergo, in order' 19 ' 
gain your applause I < 

I confess that in a state where the people dare 
not speak their sentiments, but with a view to 
please the ears of their rulers, it is possible that 
either the prince, or those to whom he has trusted 
his authority, may sometimes mistake the nature of 
the public sentiments; or that, for want of chat 
aflfectioD of which they are denied all possible 
marks, they may rest contented with inspiring 
terror, and make themselves amends in behold- 
ing the over-awed multitude smother their com- 
plaints. 

But when the laws give a full scoi^ to the people 
for the expression of their sentiments, those who 
govern cannot conceal from themselves the disa- 
greeable truths which resound from all sides. 
They are obliged to put up even with ridicule ; and 
the coarsest jests are not always those which give 
them the least uneasiness. Like the lion in the 
fable, they must bear the blows of those enemies 
whom they despise the most ; and they are, at 
length, stopped short in their career, and com- 
pelled to give up those unjust pursuits which, 
they find, draw upon them, instead of that ad- 
miration which is the proposed end and reward 
of their labours, nothing but mortification and dis- 
gust. 

In short, whoever considers what it is that con- 
stitutes the moving principle of what we call great 
affairs, and the inTincible sensibility of man to the 
opinion of his fellow-creatures, will not hesitate to 
aflSrm, that if it were possible for the liberty of the 
press to exist in a despotic government, and (what 
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is not less difficult) for it to exist without changing 
the constitution, this liberty would alone form a 
counterpoise to the power Df the prince. If, for 
example, in an. empire of the East, a place could be 
found, which, rendered respectable by the ancient 
religion of the people, might insure safety to those 
who should bring thither their obsen'ations of any 
kind, and from this sanctuary printed papers should 
issue, which, under a certain seal, might be equally 
respected, and which, in their daily appearance, 
should examine and freely discuss the conduct of 
the cadis, the pashas, the vizir, the divan, and the 
sultan himself — that would immediately introduce 
some degree of liberty. ' 

CHAPTER XIII. 

The subject continued. 

Another effect, and a very considerable one, of the 
liberty of the press, is, that it enables the people 
effectually to exert those means which the consti- 
tution has bestowed on them, of influencing the 
motions of the government. 

It has been observed in a former place, how it 
came to be a>matter of impossibility for any large 
number of men, when obliged to act in a body, and 
upon the spot, to take any well-weighed resolu- 
tion. But this inconvenience, which is the inevita- 
ble consequence of their situation, does in nowise 
ar^ue a personal inferiority in them, with respect 
to the few who, from some accidental advantages, 
are enabled to influence their determinations. It is 
not fortune, it is nature, that has made the essential 
differences between men ; and whatever appellation* 
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a small nmnber of persons, who speak withont sif- 
ilcietit reflectiou, may affix to the general bod^r of 
their fellow-creatures, the whole difference b^ween 
the statesman and many a man from among what 
they call the dregs of the people, often lies in the 
rongh outside of the latter — a disguise which may 
ftdl off on the first opportunity : and more than 
once has it happened, that from the middle of a 
multitude, in appearance contemptible, a Viriatm 
has been suddenly seen to rise, or a Spartacns to 
burst forth. 

Time, and a more favourable situation, are there- 
fove the only things wanting to the people ; and the 
freedom of the press affords the remedy to these 
disadvantages. Through its assistance, every indi- 
vidual may, at his leisure and in retirement, inform 
himself of every thing that relates to the questions 
on which he is to take a resolution. Ttirough its 
assistance, a whole nation, as it were, holds a 
council, and deliberates, — slowly indeed (for a na- 
tion cannot be informed like an assembly of judges}^ 
but after a regular manner, and with certainty. 
Through its assistance, all matters of fact are at 
length made clear ; and, through the conflict of the 
different answers and replies, nothing at last re- 
midns but the sound part of the arguments.* 

* This right of publicly discussing political sul^ecCs is akme 
a great advantage to a people who e^joy it; and if the ddh 
lena of Geneva preserred their liberty better than the pe» 
pie were able to do in the other commonwealths of Switacr- 
land, it was« I think, owing to the extensive right they pos- 
sessed of making public remonstrances to their magistrates. 
To these remonstrances the magistrates (for instance the 
•ooneU of twenty-^ve, to whidi they were usually made) 
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Hence, though all ^ood men may not think them- 
selves obliged to concur implicitly in the tumultuary 
resolutions of a people whom their orators take 
pains to agitate, yet, on the other band, when this 
same people, left to itself, perseveres in opinions 
which have for a long time been discussed in public 
writings, and from which (it is essential to add) all 
errors concerning facts have been removed, such 
perseverance is certainly a very respectable decision ; 
and then it is, though only then, that we may with 
safety say,—" the voice of the people is the voice 
of God." 

How therefore can the people of England act^ 
when, having formed opinions which may really be 
called their own, they think they have just cause to 
complain of the administration ? It is, as has been 
said above, by means of the right they have; of 
electing their representatives; and the same me- 
thod of general intercourse that has informed them 

were obliged to give an answer. If this answer did not 
satisfy the remonstrating citizens^ they took time* perliaps 
two or three weeks* to make a reply to it, which must also 
be answered ; and the number of citizens who went up with 
each new remonstrance increased, according as they were 
thought to have reason on thdr side. Thus, the remoQ>- 
strances which were mode on accomit of the sentence 
against Rousseau, and were delivered at first by only forty 
citizens, were afterwards often accompanied by about nine 
hundred. This circumstance, together with the ceremony 
with which those remonstrances or representations were 
delivered, rendered them a great check on the conduct df 
the magistrates: they were even still more useful to the 
citizens of Geneva as preventives than as remedies; and 
nothing was more likely to deter the magistrates ftom 
taking a step of any kind than the thought that it might 
^ve rise to a repreierttation. 
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with regard to the objects of their complainta, 
will likewise enable them to apply the remedy tm 
them. 

Through this medium they are acquainted with 
the nature of the subjects that have been deliberated 
upon in the assembly of their representatives;— 
they are informed by whom the different motions 
were made, — ^by whom they were supported ;— and 
the manner in which the suffrages are delivered is 
sucl), that they always can know the names of those 
who have voted constantly for the advancement of 
pernicious measures. 

And the people not only know the particular 
dispositions of every member of the house of com- 
mons, but, from the general notoriety of affiurs^ 
have also a knowledge of the political sentiments 
of a great number of those whom their situation in 
hfe renders fit to fill a place in that house. And 
availing themselves of the several vacancies lliat 
happen, and still more of the opportunity of a ge- 
neral election, they purify, either successively or at 
once, the legislative assembly ;^ and thus, without 
any commotion or danger to the state, they effect 
a material reformation in the views of the govern^ 
ment. 

I am aware that some persons will doubt these 
patriotic and systematic views, which I am here at- 
tributing to the people of England, and will object 
to me the disorders that sometimes happen at 
elections. But this reproach, which, by the way, 
comes with little propriety from writers who would 
have the people transact every thing in their own 
persons, — this reproach, I say, though true to a 
certain degree, is not^ however^ so much so as It i» 
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thought by certaia persons who have taken only a 
superficial survey of the state of things. 

Without doubt, in a constitution in which all 
important causes of uneasiness are so efifectually 
prevented, it is impossible but that the people will 
have long intervals of inattention. Being then sud- 
denly called, from this state of inactivity, to elect 
representatives, they have not examined before- 
hand the merits of those who solicit their votes ; 
and the latter have not had, amidst the general 
tranquillity, any opportunity of making themselves 
known to them. 

The elector, persuaded, at the same time, that 
the person whom he will elect will be equally in- 
terested with himself in the support of public li- 
berty, does not enter into laborious disquisitions, 
and from which he sees he may exempt himself. 
Obliged, however, to give the preference to some- 
body, he forms his choice on motives which would 
not be excusable, if it were not that some motives 
are necessary to make a choice, and that, at this 
instant, he is not Influenced by any other; and 
indeed it must be cOinfessed, that, in the ordinary 
course of things, and With electors of a certain rank 
in life, that candidate who gives the best entertain- 
ment 'has a great chance to get the better of his 
competitors. " 

But if the measures of government, and the re- 
ception of these measures in parliament, by means 
of a too complying house of commons, should ever 
be such as to spread a serious alarm among the 
people, the same causes which have concurred to 
establish public liberty, would, no doubt, operate 
again^ and likewise concur in its support, A gene« 
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ral combination would then be formed, both of 
those members of parliament who have remained 
true to the public cause, and of persons of every 
order among the people. Public meetings, in such 
circumstances, would be appointed ; general sub- 
scriptions would be entered into, to support the 
expenses, whatever they might be, of such a neces- 
sary opposition ; and all private and unworthy pur- 
poses being suppressed by the sense of the national 
danger, the choice of the electors would then be 
wholly determined by the consideration of the pub- 
lic spirit of the candidates, and the tokens given by 
them of such spirit. 

- Thus were those parliaments formed, which sup- 
pressed arbitrary taxes and imprisonments. Thus 
was it, that, under Charles the Second, the people, 
when recovered from that enthusiasm of affection 
with which they received a king so long persecuted, 
at last returned to him no parliaments but such as 
were composed of a majority of men attached to 
public liberty. Thus it was, that, persevering in a 
conduct which the circumstances of the times ren- 
dered necessary, the people baffled the arts of the 
government ; and Charles dissolved three successive 
parliaments, without any other effect than that of 
having those same men re-chosen, and set again in 
opposition to him, of whom he hoped he had rid 
himself for ever. 

Nor was 'James ih?. Second happier in his attempts 
than Charles had been. This prince soon expe- 
rienced that his parliament was actuated by the 
same spirit as those which had opposed the designs 
of his late brother ; and having suffered himself to 
be led into measures of violence, instead of being 
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better taught by the discovery he made of the real 
senti meets of the people, his reign was terminated 
by that catastrophe with which every one is ac- 
quainted. 

Indeed, if we combine the right enjoyed by tlie 
people of England, of electing their representatives, 
with the whole of the English jgovernment, we sh^l 
become continually more and more sensible of the 
excellent effects that may result from that right. 
All men in the state are, as has been before ob- 
served, really interested in the support of public 
liberty. Nothing but temporary motives, and such 
as are quite peculiar to themselves, can induce the 
members of any house of commons to connive at 
measures destructive of this liberty. The people, 
therefore, under such circumstances, need only 
change these members, in order effectually to re- 
form the conduct of that hoose ; and it may fairly 
be pronounced before-hand, that a house of com- 
mons, composed of a new set of persons, will, from 
this bare circumstance, be in the interests of the 
people. 

Hence, though the complaints of the people do 
.pot always meet with a speedy and immediate re- 
dress (a celerity which would be the symptom of a 
fatal unsteadiness in the constitution, and would 
sooner or later bring on its ruin) ; yet, when we 
attentively consider the nature and the resources of 
this constitution, we shall not think it too bold an 
assertion to say, that it is impossible but that com- 
plaints in which the people persevere (that is^ 
well-grounded complaints) will sooner or later be 
redressed. 
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CHAPTER XIV. 

Right of Resistance, 

But all those privileges of the people, cousidered 
Id themselves, are but feeble defeuces against the 
real strength of those who govern. All those pro- 
visions, all those reciprocal rights necessarily snp- 
'pose that things remain in their legal and settled 
coarse : what would then be the resource of the 
people, if ever the prince, suddenly freeing himself 
from all restraint, and throwing himself as it were 
4)at of the constitution, should no longer respect 
either the person or the property of the subject, 
and either should malce no account of bis con- 
ventions with the parliament, or attempt to force 
it implicitly to submit to his will? — It would be 
resistance. ' 

Without entering here into the discussion of a 
doctrine which would lead us to inquire into the 
first principles of civil government, consequently 
engage us in a long disquisition, and with regaixl to 
which, besides, persons free from prejudices agree 
pretty much in their opinions, I shall only observe 
here (and it will be sufficient for my purpose), that 
the question has been decided in favour of this doc- 
trine by the laws of England, and that resistance is 
looked upon by them as the ultimate and lawful 
resource against the violences of power. 

It was resistance that gave birth to the Great 
Chai'ter, that lasting foundation of English liberty, 
and the excesses of a power established by force 
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were also restrained by force.* It has been by the 
same means that, at different timed, the people 
have procured the confirmation of the same charter. 
Lastly, it has also been the resistance to a king who 
made no account of his own engagements, that has, 
in the issue, placed on the throne the family which 
is now in possession of it. 

This is not all ; this resource, which till then had 
only been an act of force opposed to other acts of 
force, was, at that aera, expressly recognized by the 
law itself. The lords and commons^ solemnly as- 
sembled, declared, that *' king James the Second, 
having endeavoured to subvert the constitution of 
the kingdom, by breaking the original contract be- 
tween king and people, and having violated the 
fundamental laws, and withdrawn himself, had ab-r 
dicated the government ; and that the throne was 
thereby vacant." f 

And lest those principles, to which the revolution 
thus gave a sanction, should, in process of time, 
become mere arcana of state, exclusively appro- 
priated, and only known to a certain class of snb- 



* Lord Lyttelton says, extremely well, in his Persian 
Letters, " If tke privileges of the people of England be 
concessions from the crown, is not the power of the crown 
itself a coflcession from the people ?** It might be said with 
equal truth, and somewhat more in point to the subject of 
this chapter, — If the privileges of the people be an en- 
croachment on the power of kings, the power itself of kiogs 
was at first an encroachment (no matter whether effected 
' by surprise) on the natural liberty of the people. 

t The Bill of Rights has since given a new sanction to 
ftll these principles. 
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jects; the same act we hare just meutioned ex- 
pressly insured to iodrnduals the right of pnblidy 
preferring complaints against the abases of gorem- 
ment, and, moreover, of being provided with arms 
for their own defence. Judge Blackstoue expresMi 
himself in the following terms, in his Commentaries 
on the Laws of England : 

" To vindicate these rights, when actually vio- 
lated or attacked, the subjects of England are en- 
titled, in the first place, to the regular administra- 
tion and free course of justice in the courts of law; 
next, to the right of petitioning the king and par- 
liament for redress of grievances ; and, lastly, to 
the right of having and using arms for self-preserva- 
tion and defence." 

Lastly, this right of opposing violence, in what- 
ever shape, and from whatever quarter it may come, 
is so generally acknowledged, that the courts of law 
have sometimes grouuded their judgments upon it. 
J shall relate on this head a fact which is somewhat 
remarkable. 

A constable, being out of his precinct, aiTested a 
woman whose name was Anne Dekins ; one Tooiy 
took her part, and, in the heat of the fray, killed 
the assistant of the constable. 

Being prosecuted for murder, he alleged, in his 
defence, that the illegality of the imprisonment was 
a sufficient provocation to make the homicide ex- 
ctuable, and entitle him to the benefit of clergy. 
The jury, having settled the matter of fact, left the 
erminaiitjf of it to be decided by the judge, by re- 
turning a special verdict. The cause was adjourned 
to the King's Bench, and thence again to Serjeants'. 
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Inn, for the opinion of the twelve judges. Here 
follows the opinion delivered by chief Jastice Holt, 
in giving judgment: 

'* If one be imprisoned upon an unlawful au- 
thority, it is a sufficient provocation to all people, 
out of compassion, much more so when it is done 
under colour of justice; and when the liberty of' 
the subject is invaded, it is a provocation to all the 
subjects of England. A man ought to be coucernml' 
for Magna Cbarta and the laws; and if any one 
against law imprison a man, he is an offender 
ajgainst Magna Charta** After some debate, occa- 
sioned chiefly by Tooly*s appearing not to have 
known that the constable was out of his precinct, 
seven Qf the judges were of opinion that the pri- 
soner was guilty of manslaughter, and he was ad- 
mitted to the benefit of clergy.* 

But it is with respect to' this right of an ultimate 
resistance, that the advantage of a free press appears 
in a niost conspicuous light. As the most important 
rights of the people^ without the prospect of a re- ' 
sistance which overawes those who should attempt 
to violate them, are little more than mere shadows, 
— «o this right of resisting, itself, is but vain, whea 
there exist no means of effecting a general union 
between the different parts of the people. 

Private individuals, unknown to each other, are 

forced to bear in silence injuries in which they do 

not see other people take a concern. Left to their 

own individual strength, they tremble before the 

* formidable and ever-ready power of those who go- 

• See Reports of Cases argued, debated, and adjudged, - 
in Banco Regime, in the time of queen Anne. 
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vera : and as tbe latter well know (and an 
apt to overrate) tbe advantages of thdr owa 
ation, they tbink that they may venture upo 
thing. 

Bnt when they see that all their action! a 
posed to public view*— that, in consequence * 
celerity with which all things become com 
cated, the wliole nation forms, as it were, oii 
tinned irritable body, no part of which e 
tonched without exciting an universal trm 
they become sensible that the cause of each 1 
dual is really the cause of all, and that to'; 
the lowest among the people is to attack tbe 
people. 

Here also we must remark the error of 
who, as they make the liberty of the people c 
in their power, so make their power consist is 
action. 

When the people are often called to act in 
own persons, it is impossible for them to ai 
any exact knowledge of the state of things, 
event of one day effaces the notions whicb the 
begun to adopt on the preceding day; and a 
the continual change of things, no settled priii 
and, above all, no plans of union, have time 
established among them. You wish to hav 
people love and defend their laws and lit 
leave them, therefore, the necessary time to 
what laws and liberty are, and to agree in 
opinion conceraing them ; you wish an uni 
coalition, which cannot be obtained bnt by a 
and peaceable process ; forbear, therefore, < 
nuaUy to shake the vessel. 

Nay, farther, it is a contradiction, that the 
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pie should act, and at the same time retain any 
real power. Have they, for instance, been forced 
by the weight of public oppression to throw off the 
restraints of the law, from which they no longer re- 
ceived protection ?— they presently find themselves 
suddenly become subject to the command of a few 
leaders, who are the more absolute in proportion as 
the nature of tlieir power is less cleariy ascertained : 
nay, perhaps, they must even submit to the toils of 
war, and to military discipline. 

If it be in the common and legal course of thing* 
that the people are called to move^ each individual 
ii obliged, for the success of the measures in which 
he is then made to take a' concern, to join hijmself 
to some party; nor can this party be without a 
head. The citizens thus grow divided among 
themselves, and contract the pernicious habit of 
submitting to leaders. They are, at length, no 
more than the clients of a certain number of pa- 
trons ; and the latter soon becoming able to com- 
mand the arms of the citizens in the same manner 
as they at first governed their votes, malce little 
account of a people, with one part of which they 
know how to curb the other. 

But when the moving springs of government are 
placed entirely out of the body of the people, their 
action is thereby disengaged from all that could 
render it complicated, or hide it from the eye. As 
the people thenceforward consider things specu- 
latively, and are, if I may be allowed the expres- 
i^n, only spectators of the game, they acquire just 
notions of things ; and as these notions, amidst the 
general quiet, gain ground and spread themselves 

VOL. II. ' D 



50 DB LOLMB ON 

ftur and wide, they at length entertain, on the sub- 
ject pf their liberty, but one opinion. 

Forming thus, as it were, one body, the people, 
at every instant, ha?e it in their power to strilce the 
decisiFe blow, which is to level every thing. Like 
those mechanical powers, the greatest efficiency of 
.which exists at the instant which precedes their 
entering into action, it has an immense force, just 
because it does not yet exert any; and iu this 
state of stillness, but of attention, consists its true 
momentum. 

With regard to those who (whether from per- 
«onal privileges, or by virtue of a commission from 
the people) are intrusted with the active part of 
government, as they, in the mean while, see them* 
selvei exposed to public view, and observed as 
from a distance by men free from the spirit of 
party, and who place in them but a conditional 
trust, they are afraid of exciting a commotion, 
which, though it might not prove the destruction 
of all power, yet would surely and immediately be 
the destruction of their own. And if we might 
■suppose that, through an extraordinary conjunction 
of circumstances, they should resolve among them- 
lelves upon the sacrifice of those laws on which 
public liberty is founded, they would no sooner lift 
np their eyes towards that extensive assembly, 
u^ich views them with a watchful attention, than 
they would find their public virtue return upon 
them, and would make haste to resume that plan 
pf conduct, out of the limits of which they can ex- 
pect nothing but ruin and perdition. 

In short, as the body of the people cannot act 
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without either subjecting themselves to some power, 
or effecting a general destruction, the only share 
they can have in a government, with advantage to 
themselves, is not to interfere, but to influeDcc— to 
be able to act, and not to act. 

The power of the people is not when they strike, 
but when they keep in awe : it is when they can 
overthrow every thing that they never need to 
liiove; and Manlius included all in four words, 
when he said to the people of Rome — OstemHte 
bellum, pacem habebUia, 

CHAPTER XV. 

Procfs drawn frtm Facts , of the Truth of the Frm^ 
dples laid down in the present ^or*.— 1. The 
peculiar manner in which Revolutions have always 
been concluded in England, 

It may not be sufficient to have proved by argu- 
ments the advantages of the English constitution ; 
it will perhaps be asked, whether the effects eor- 
respond to the theory ? To this question (which, 
I confess, is extremely proper) my answer is ready : 
it is the same which was once mside, I bdieve, by a 
Lacedaemonian— Come and see, 
' If we peruse the English history, we shall be 
particularly struck with one circamstanoe to be 
observed in it, and which distinguishes most ad- 
vantageously the English government from all other 
free governments; I mean the manner in which 
revolutions and public commotions have always 
been terminated in Eogland. 
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If we read with some attention the history of 
other free sitates, we shall sec that the public dis- 
sensions that have taken place in them have con- 
stantly been terminated by settlements in wfaidi 
the interests only of a/no were really pro?ided for, 
while the grievances of the many were hardly, if at 
all, attended to. In England the very K v e i s e has 
happened ; and we find revolutions always to have 
been terminated by extensive and accnrate provi- 
<sioD8 for securing the general liberty. 

The histories of the ancient Grecian common- 
wealths, and, above all, of the Roman republic, of 
which more complete accounts have been left us, 
afford striking proof of the former part of this ob- 
servation. 

What was, for instance, the consequence of that 
great revolution by which the kings were driven 
from Rome, and in which the senate and patricians 
acted as the advisers and leaders of the people ? 
The consequence was, as we find in Dionyslns of 
Halicamassus and Livy, that the senators imme- 
diately assumed all those powers lately so much 
complained of by themselves, which the kings had 
exercised. The execution of their future decrees 
were intrusted to two magistrates, taken from 
their own body, and entirely dependent on them, 
whom they called consult, and who were made to 
bear about them all the ensigns of power which had 
formerly attended the kings. Only, care was taken 
that the axes SLud/Mces, the symbols of the power 
of iife and death over the citizens, which the senate 
- now claimed to itself, should not be carried before 
both consuls at once, but only before one at a tinvy 
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for fear, says Livy, of doubling the terror of the 
people.* 

. Nor was this all : the senators drew over to. their 
party those men who bad the most interest at that 
time among the people, and admitted them as mem-, 
bers into their own body;f which, indeed, was a 
p]i(ScaacioD they could not prudently avoid taking. 
But the interests of the great men in the republie 
being thus provided for, the revolution ended. 
The new senators, as well as the old, took care- 
not to lessen, by making provisions for the liberty 
of the people, a power which was now become 
their own. Nay, they presently stretched this 
power beyond its former tone; and the punish*. 
ments which the consul inflicted, in a military 
manner, on a number of those Who still adhered tO/ 
the former mode of government, and even upon his- 
own children, taught the people what they had to 
expect for the future, if they presumed to oppose 
the power of those whom they had thus unwarily 
made their masters. 

Among the oppressive laws or usages which the 
senate, after the expulsion of the kings, had per- 
mitted to continue, what were most compkuned of 
by the people, were those by which such citizens 
as could not pay their debts, with the interest 
(which at Rome was enormous), at the appointed 
time, became slaves to their creditors, and were 

• ** Omnia jura {regum), (»imis insignia, primi oonralsft 
tenudre: id modo cautum est, ne, si ambo fiasces habexeiit« 
duplioatus terror videretur."— Tt(. Idv, lib. ii. { 1. 

t These new senators were called contcripti ; hence' the 
name ot paerci conscripti, afterwards indiscriminately gi- 
ven to the whole senate.— in^ Liv* ihid. 
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delivered over to them, boaud with cords : benee 
t<he word ne,ri, by which slaves of that kiud were 
denomiDated. The cruelties exercised by creditors 
on those unfortunate men, whom the private call- ^ 
mities, caused by the frequent wars in which 
* Rome was engaged, rendered very numeroM, it 
last roused the body of ttie people: they aban- 
doned both the city and their inhnman fellow- 
citizens, and retreated to the other side of the river 
Anio. 

But this second revolution, like the former, only 
procured the advancement of particular persons. A 
new office was created, called the tribuneship. 
Those whom the people had placed at their head 
when they left the city, were raised to it. Their 
duty, it was agreed, was, for the future, to protect 
the citizens ; and they were invested with a ctfrtun 
number of prerogatives for that purpose. This in- 
stitution, it must however be confessed, would 
have, in >the issue, proved very beneficial to the 
people, at least for a long course of time, if cerUdn 
precautions had been taken with i*e8pect to it, which 
would have much lessened the future personal im- 
portance of the new tribunes : • but these precan* 
tions the latter did not think proper to suggest; 
and in regard to those abuses themselves, which had 
at first given rise to the complaints of the people, 
no farther mention was made of them.f 

* Thdr number, which was only ten, ought to have been 
much greater ; and they never ought to have accepted the 
power left to each of them, of stopping, by his single oppo- 
sition, the proceedings of all the rest. 

t Many other seditions were afterwards raised upon the 
same account. 
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As the senate aud patricians, in the early ages of 
the commonwealth, kept themselves closely united, 
the tribunes, for all their personal privileges, v^ere 
not able, during the first times after their crea. 
tion, to gain an admittance either to the consul* 
ship, or into the senate, and thereby to separate 
their condition any farther from that of the people. 
This situation of theirs, in which it was to be- 
wished they might always have been kept, produced- 
at first excellent effects, and caused their conduct 
to answer, iu a great measure, the expectation of 
the people. The tribunes complained loudly of the 
exorbitancy of the powers possessed by the senate 
and consuls ; and here we must observe that the' 
power exercised by the latter over the lives of the 
citizens, had never been yet subjected (which will 
probably surprise the reader) to any known laws, 
though sixty years had already elapsed since the 
expulsion of the kings. The tribunes, therefore,- 
insisted that laws should be made in that respect, 
which the consuls should thenceforward be bound 
to follow, and that they should no longer be left, ' 
in the exercise of their power over the lives of 
the citizens, to their own caprice and wanton*^ 
uess.* 

Equitable as these demands were, the senate and 
patricians opposed them with great warmth, and, 
either by naming dictators, or calling in the assist- 
ance of the priests, or other means, they defeated, 
for nine years together, all the endeavours of , the 



• " Quod populus hi le jus dederit, eo oonsulem uiu- 
nim : non ipsos libidiiiem ac licentiam suam pro lege habi- 
tutoi."-*7}f. Lith lib. iii. S 9. / 
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tribunes. However, as the latter were at that tluie 
in earnest, the senate was at length obliged to com* 
ply ; and the Lex Terentitta was passed, by wfaidr 
it was enacted that a general code of laws shonhl' 
be made. 

These beginnings seemed to promise great snc-- 
cess to the cause of the people. But, unfortunately 
for them, the senate found means to have it agreed^ 
that the office of tribune should be set aside during 
the whole time that the code should be framing. 
They, moreover, obtained that the ten men, called: 
decemvirs, to whom the charge of composing this 
code was to be given, should be taken from the 
body of the patricians. The same causes, there* 
fore, produced again the same effects; and the 
power of the senate and consul was left in the new 
code, or laws of the Twelve Tables, as undefined as 
before. As to the laws above mentioned, concern- 
ing debtors, which never hac^ ceased to be bitterly 
complained of by the people, and in regard to 
which some satisfaction ought, in common justice, 
to have been given them, they were confirmed, and 
a new terror added to them from the manned in 
which they were expressed. 

The true motive of the senate, when they thus 
trusted the framing of the new laws to a new kind 
of magistrates, called decemvirs, was, that, by sus« 
pending the ancient office of consul, they might 
have a fair pretence for suspending also the office 
of tribune, and thereby rid themselves of the peo- 
ple, during the time that the important business of 
framing the code should be carrying on : they eve^ 
in order the l^etter to secure that point, placed the 
whole power of the republic in the hands of those 
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Dew magistrates. Bxl^ ^^^ senate and patrloiaos 
experienced then, In thdr tnm, the danger of In- 
tmstingmen with an unoontroiled authority. As 
they themselves had formerly betrayed the trust 
which the people had placed in them, so did the 
deeem?ir8, on this occasion, likewise deoeiye them. 
They refined, by their own private authority, the 
unlimited power that had been conferred on them, 
and at last exercised it on the patricians as well as 
the [^beians. Both parties, therefore, united 
against them, and the deoemrihi were expelled 
from the city. 

The former dignities of the republic were re- 
stored, and with them the office of tribune. Those 
from among the people who had been most instm- 
mental in destroying the power of the decemvirs, 
were, as it was natural, raised to the tribuneship ; 
and they entered upon their offices with a prodi* 
gious degree of popularity. The senate and the 
patricians were, at the same time, sunk extremely 
low in consequence of the long tyranny which had 
just expired ; and those two drcumstances united, 
afforded the tribunes b«( too easy an opportunity 
of making the present revoluUon end as the former 
ones had done, and converting it to the advance- 
ment of their own power. They got new personal 
privileges to be added to those which they already 
possessed; and moreover procured a law to be 
enacted, by which it was ordfdned, that the resolu- 
tions taken by the comiiia tribuia (an assembly in 
which the tribunes were admitted to propose new 
laws) should be binding upon the whole common, 
wealth;-— by which they at once raised to them- 

D 2 
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selves an imperium in imperio, and acquired^ as Livy 
expresses it, a most active weapon.* 

From that time great commotions arose in tbe 
republic, which, lilte all those before them, ended 
in promoting the power of a few.' Proposals Uu 
easing the people of their debts, for dividing with 
some equality amongst the citizens, the lands whidk 
were taken from the enemy, and for lowering the 
rate of the interest of money, were frequently made 
by the tribunes. And indeed all these were ezce(* 
lent regulations to propose ; but, unfortunately for 
the people, the proposals of them were only pre- 
tences used by the tribtines for promoting schemes 
of a. fatal, though somewhat remote, tendency to 
public liberty. Their real aims were at the consul- 
ship, the prsetorship, the priesthood, and other 
offices of executive power, which they were in- 
tended to control, and not to share. To these views 
they constantly made the cause of the people sub- 
servient. I shall relate, among other instancies, the 
manner in which they procured to themselves an 
admittance to the office of consul. 

Having, during several years, seized every oppor- 
tunity of making speeches to the people on that 
subject, and even excited seditions in order to over- 
come the opposition of the senate, they at last 
availed themselves of the drcumstance of an ttUei^ 
regmtm (a time, during which there happened to be 
no other magistrates in the republic beside them- 
selves), and proposed to the tribes, whom they had 
assembled, to enact the three following laws : — ^tbe 

* Aoerrimum telum. 
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first, for settling the rate of interest of money ; 
the second, for ord^ning that no citizen should be 
possessed of more than five hundred acres of land ; 
and the third, for providing that one of the two 
consuls should be taken from the body of <he ple- 
beians. But on this occasion, it evidently appeared, 
says Livy, which of the laws in agitation were most 
agreeable to the people, and which to those who 
proposed them; for the tribes accepted the laws 
concerning the interest of money, and the lands ; 
but as to that concerning the plebeian consulship, 
they rejected it; and botli the former articles would 
ft'om that moment have been settled, if the tribunes 
had not declared, that the tribes were called upon 
either to accept, or reject, all their three proposals 
at once.* Great commotions ^nsued thereupon, 
for a whole year ; but at last, the tribunes, by thdr 
perseverance in insisting that the tribes should vote 
on their three rb^a/ta/t^ jointly, obtained their ends, 
and overcame both the opposition of the senate and 
the reluctance of the people. 

In the same manner did the tribunes get them- 
selves made capable of filling all other places of 
executive power and public trust, in the republic. 
But when all their views of that kind were accom- 
plished, the republic did not for all this enjoy more 
quiet, nor was the interest of the people better at- 



• " Ab tribunis, velut per interregnum* concilio plebis ha- 
bito, apparuit quae ex promulgatis plebi« quae latoribus« gra- 
tiora essent ; nam de foenore atque agro rogationes jubebant* 
de plebeio consulatu antiquabant {arUiquU stabant) ; etper- 
fecta utraque res esget, ni tribuni «e in omnia simul con> 
aulezie plebem^dixiuent"— Ti^. Xior lib. vi. { S9» 
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teaded to^ than before. New struggles then arose 
for aotval admisskm to those places—- for procoring 
them to relatives or fneods — for governments of 
provinees, and commands of armies. A few tri« 
bnnes^ iiuSeed, did at times apply themselves seri- 
ously, out of real virtue and love of their doty, to 
remedy the grievances of the people ; but their fel- 
low-tribunes, as we may see in history, and the 
whole body of those men upon whom the people 
had, at different times, bestowed consulships, 
sdileships, censorships, and other dignities with- 
out number, united together with the utmost vehe- 
mence against them ; and the real patriots, such as 
Tiberius Gracchus, Cuus Gracchus, and Fulvins^ 
constantly perished in the attempt. 

I have been somewhat explicit on the effects pro- 
doced by the different revolutions that happenc^d in 
the Roman republic, because its history is much 
known to us, and we have, either in Dionysins of 
Halicamassus or in Livy, cousidefable monuments 
of the more ancient part of it. But the history of 
the Grecian commonwealths would also have sup- 
plied us with a number of facts to the same pur- 
pose. I'hat revolution, for instance, by which the 
PitittratidiB were driven out of Athens— that by 
which the/ofir hundred , and afterwards the thirty ^ 
were established — as well as that by which the 
latter were in their turn expelled^-ail ended in se* 
^ring the power of a few. The republic of Syra- 
cuse, that of Corcyra, of which Thucydides has 
left us a pretty full account, and that of Florence, 
of which Machiavel has written the history, also 
present to us a series of public commotions ended 
by treaties, in which, as in the Roman republic, the 
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grievances of the people, though ever so loudly 
complained of in the beginning by those who acted 
as their defenders^ v^ere, in. the issue, most care- 
lessly attended to, or even totally disregarded.* 

But, if we tnni our eyes towards the English 
history, scenes of a quite different Icind will offer 
to our view; and we shall find, on the contrary, 
that revolutions in England have always been ter- 
minated by making such provisions, and only such, 
as all orders of the people were really and indiscri- 
minately to enjoy. 

Most extraordinary focts, these ! and which, from 
all the other circumstances that accompanied them, 
we see, all along, to have been owing to the impos- 
sibility (a point that has been so much insisted 
upon in former chapters) in whicli those who pos- 
sessed the confidence of the people, were, of trans- 
ferring to themselves any branch of the executive 
authority, and thus separating their own condition 
from that of the rest of the people. 

Without mentioning the compacts which were 
made with the first kings of the Norman line, let us 
only cast our eyes on Magna Charta, which is still 
the foundation of £lnglish liberty. A number of 
circumstances, which have been described in the 
former part of this work, concurred at that time to 
strengthen the regal power to such a degree that no 
men in the state could entertain a ho})e of succeed* 

* The revohitlons which fonnerly happened in France 
ail »ided lilie those above>mentioned. A similar remark 
may be extended to the hittory of Sp«in« Denmarkj Swedes 
Scotland, dec. 
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ing in any other design than that of setting bomids 
to it. How great was the union which thence arose 
among all orders of the people ! — ^what extent, what 
caution, do we see in the provisions made bf the 
Great Charter ! All the objects for which men na- 
turally wish to liye in a state of society were settled 
in its various articles. The judicial authority was 
regulated. The person and property of the incB- 
vidual were secured. The safety of the merchant 
and stranger was provided for. The higher class 
of citizens gave up a number of oppressive privileges 
which they had long accustomed themselves to look 
upon as their undoubted rights.* Nay, the imple- 
ments of tillage of the bondman, or slave, were 
also secured to him : and for the first time, per- 
haps, in the annals of the world, a civil war was 
terminated by making stipalations in favour of Qiose 
unfortunate men to whom the .avarice and lust of 
dominion, inherent in human nature, continued, 
over the greatest part of the earth, to deny the 
common rights of mankind. 

Under Henry HI. great disturbances arose ; and 
they were all terminated by solemn confirmations 
given to the Great Charter. Under Edward I. Ed- 
ward II. Edward III. and Richard II. those who were 
intrusted with the care of the interests of the peo- 
ple lost no opportunity that offered, of strengthen- 
ing still farther that foundation of public liberty^— 
of taking all sach precautions as might render the 



* All posseston of lands took the engagement to estftblith 
ia behalf of their tenants and vassals {erga suos) the sasM 
liberties which they demanded from the king. 
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Great Charter 8till more effectual m the event. ' 
They had not ceased to be convinced that their cause 
was the same with that of all the rest of the people. 
Henry of Lancaster having laid claim to the 
crown, the commons received the law from the 
victorioos party. They settled the crown upOB 
Henry, by the name of Henry the Fourth ; and 
added, to the act of settlement, provisions which 
the reader may see in the second volume of the 
Parliamentary History « of £ngland. Struck with 
the wisdom of the conditions demanded by the 
commons, the authors of the book just-mentioned 
observe (perhaps with some simplicity) that the 
commons of England " were no fools at that time.** 
They ought rather to have said — ^l^he commons of 
England were happy enough to form among them- 
selves an assembly in which every one could pro- 
. pose what matters he pleased, and freely discuss 
them'; they had no possibility left of converting 
either these advantages, or in general the confidence 
which the people haid placed in them, to any pri- 
vate views of their own : they, therefore, without 
loss of time, endeavoured to stipulate useful con- 
ditions with that power by whtch they saw them- 
selves at every instant exposed to be dissolved and 
dispersed, and applied their industry to insure the 
safety of the whole people, as it was the only means 
they had of procuring their own. 

In the long contentions which took place between 
the houses of York and Lancaster, the commons re- 
mained spectators of disorders which in those times 
it was not in their power to prevent ; they succes- 
sively acknowledged the title of the victorious par- 



64 OB LOLMB ON ** 

ties : bnt whether under Edward the Pourtb, Boder 
Richard the Third, or Henry the Seventh* bj whon 
those quarrels were terminated, they coutinoaUy 
availed themselvet of the imporunoe of the Her- 
vices which they were able to perfionn to the new- 
established sovereign, for obtaining effectval oondi* 
tioos in fikvonr of the whole body of the people. 

At the accession of Raines the First, whidi, ai 
it placed a new family on the throne of Englaid, 
may be considered as a kind of revolutioo, no de» 
mands were made by the men who were at the head 
of the naUon, but in favour of general liberty. 

After the accession of Charles the First, disoon- 
tents of a very serious nature began to take place ; 
and they were terminated, in the first instance, by 
the. act caUed the Petition of Right, which is still 
looked upon as a most preciso^wd accorate delinea- 
tion of the rights of the people.* 

At the restoration of Charles the Second, the 
constitution being re-established upon its former 
principles, the former consequences produced by it 
began again to take place ; and we see at that sera, 

■ • The disorden whi^h took pUoe in the latter pert of 
the reign of that prince seem indeed to contain a complete 
contradiction to the assertion which is the subject of th^ 
present chapter ; but they, a< the same time, are a no less 
eoovincing confirmation of the truth of the prindples laid 
down in the course of this whole work. The aboTe-men- 
tioned disorders took rise tnm that day in whidi Charles 
the First gave up the power of dissolving his parliament— 
that is, firom the day in which the members of that asMm- 
biy acquired an independent, personal, permanent authority, 
which they soon began to turn against the people who had 
raised tiiem to it. 
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and indeed daring the whole course of that reign, 
a continued series of precautions talcen for securing 
the general liberty. 

Lastly, the great event which took place in the 
year 1689, affords a striking confirmation of the 
truth of the observation made in this chapter. At 
this sera the political wonder again appeared-— of a. 
revolution terminated by a series of public acts, in 
which no interests but those of the people at lai'ge 
were considered and provided for; no clause, even* 
the most indirect, was inserted, either to gratify the 
present ambition, or favour the future views, of 
those who were personally concerned in bringing 
those acts to a conclusion. Indeed, if any thing 1» 
-capable of conveying to us an adequate idea of the 
soundness, as well as peculiarity, of the principles 
on which the English government is founded, it is 
the attentive perusal of the system of public com- 
pacts to which the revolution of the year 1689 gave 
rise— K)f the Bill of Rights with all its different 
clauses, and of the several acts, which, till the ac» 
cession of the house of Hanover, were made in 
order to strengthen it. 

CHAPTER XVI. 

Second Dyjrerence, — The Manner after whkh the 
Laws for the Liberty of the Subject are executed 
in England, 

The second difference I mean to speak of between 
the English government and that of other free 
states, concerns the impoftaut object of the execu- 
tion of the laws. On this article, also; we shall 
find the advantage to lie on the side of the English 
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government ; aud, if we make a oompArlaon be- 
tweeu the hUtory of those states, and that of Eog- 
laud, it will lead us to the following obserratioD ; 
vis. that though in other free states the lav?8 con- 
cerning the liberty of the citizens were imperfect, 
yet the execution of them was still more defective. 
In EngUnd, on the contrary, not only the Uws for. 
the security of the subject are very extensive hi 
their provision!*, but the manner in which they are 
execnted carries these advantages still fiuther; and 
English subjects enjoy no less liberty from the spirit 
both of justice and mildness, by which all branches 
of the government are influenced, than from the 
accuracy of the laws themselves. 

The Roman commonwealth will here again sop- 
ply ns with examples to prove the former part of 
the above assertion. When I saXd, in the foregoing 
chapter, that, in tiroes of public commotion^ no 
provisions were made for the body of the people^ I 
meant no provisions that were likely to prove effec- 
tnal in the event. When the people were ronsed to 
a certain degree, or when their concurrence was 
uecessar}' to carry into effect certain resolutions, or 
measures, that were particularly interesting to the 
men in power, the latter could not, with any pru- 
dence, openly profess a contempt for the political 
mshes of the people ; and some declarations ex- 
pressed in general words, in favour of public liberty, 
were indeed added to the laws that were enacted on 
those occasions. But these declarations, and the 
principles which they tended to establish, were, 
afterwards even openly disregarded in practice. 

Thus, when the people were made to vote, abopt 
a year after the expulsion of the kings^ that the 
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regal government never should be again established 
in Rome, and that those who should endeavour to 
restore it should be devoted to the gods, an article 
was added, which, in general terms, confirmed to 
the citizens the right they had before enjoyed under 
the kiugs^ of appealing to the people from the sen- 
tences of death passed upon them. No punishment 
(which will surprise the reader) was decreed against 
those who should violate this law ; and indeed the 
consuls, as we may see in Dionysius of Halicar- < 
uassns and Livy, concerned themselves but little 
about the appeals of the citizens ; and, in the more 
than militai7 exercise of their functions, continued 
to sport with rights which they ought to have re- 
spected, however imperfectly and loosely they had 
been secured. 

An article, to the same purport with the above; 
was afterwards also added to the laws of the Twelve 
Tables ; but the decemvirs, to whom the execution 
of those laws was at first committed, behaved ex- 
actly in the same manner, and even worse than the 
consuls had done before them : and after they were 
expelled, * the magistrates who succeeded them 
appear to have been as little tender of the lives of 
the citizens. I shall, out of many instances, select 
one which will show upon what slight grounds the 

• At the time of the expultion of the decerns in, a law 
was also enacted, that no magistrate should be created tnm 
whom DO appeal could be made to the people {magiUratut 
jfine provocaeUme—TU. Liv. lib. iii. { b&)i by which th* 
people expressly meant to abolish the dictatorship: bat 
this law was not better obt erved than the former ones had 
been. 
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citizens were expesed to have their lives takeo 
away. Spnrias Msltus being accused of endea- 
vonring to make himself Icing, was summoned by 
the master of the horse to appear before the dicta- 
tor, in order to clear himself of this somewhat ex* 
traordinary imputation. Spurius took refage among 
the crowd ; the master of the horse pursued him, 
and killed him on the spot. The people having 
thereupon expressed a great indignation, the dicta- 
tor had them called to his tribunal, and declared 
that Spurius had been lawfully put to death, even 
though he might be innocent of the crime laid to 
his charge, for having refused to appear before the 
dictator, when desired to do so by the master of the 
horse.* 

Al)out one hundred and forty years after the times 
we mention, the law concerning the appeal to the 
people was enacted for the third time. But we do 
not see that it was better observed in the sequel 
than it had been before : we find it frequently vio* 
lated, after that period, by the different magistrates 
of the republic; and the senate itself, notwith- 
standing this same law, at times made formidable 
examples of the citizens. Of this we have an in- 
stance in the three hundred soldiers who had pil- 
laged the town of Rhegium. The senate of its own 
authority ordered them all to be put to death. In 
vain did the tribune Flaccus remonstrate against so 

• Tamultuantem deinde multitudinem, incertSl existima- 
tione faeti, ad concionem vocari juAit, et '* Mslium Jure 
aBfum*** pronundayit, <* etiamsi r^;ni crimiae insons tae* 
rit, qui, vocatus a magistro equitum, ad dictatorem non 
venUset."— 7Y(. Liv, lib. iv. J 15. 
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severe an exertion of public justice on Roman citi- 
zens ; the senate, says Valerius Muximus, neverthe- 
less persisted in its resolution.* 

All these laws for securing the lives of the citizenc 
had hitherto been enacted without any mention of 
a punishment against those who should violate them. 
At last the celebrated Lew Porcia was passed, whidi 
subjected to banishment those who should cause a 
Roman citizen to be scourged and put to death. 
From a number of instances posterior to this law, 
it appears that it was not better observed than those 
before it had been : Caius Gracchus, therefore, 
caused the Lejf Sempronia to be enacted, by which 
a new sanction was given to it. But this second 
Jaw did not secure his own life, and that of hi* 
friends, better than the Lea Porcia had done that 
of his brother, and those who had supported him ; ' 
indeed all the events which took place abont those 
times, rendered it manifest that the evil was snch as 
was beyond the power of any laws to cure. I shall' 
here mention a fact which affords a remarkable in* 
stance of the virantonness with which the Roman 
magistrates had accustomed themselves to take 
away the lives of the citizens. A citizen, named 



. • VaL Max. book ii. ch. 7« This author doea not man- 
tion the precise number of those who were put to deadi on 
this occasion : he only says that they were executed fifty 
at a time, on difBerent successive days : but other authon 
make the number of them amount to four thousand. liivy 
speaks of a whole legion — *' Legio Campana, qu« Rtaicfiiim 
occupaverat, obsessa, dediti<Mie taetk, securi percuiift eat*"-*- 
Tit, Liv. lib. xv. EpU.—l have here fcdlowed Polyblus, wh» 
juys that only three hundred were taken and brou^ to 
Rome. 
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Memmms, having put up for the consubihip, and 
{mblicly canvassing for the same, in oppoaidoa to a 
man whom the tribune Satuminus supported, the 
latter caused him to be apprehended, and ttisUie him 
expire under blows in the public forum. The tri- 
bune even carried his insolence so far (as Cicero 
infonns us) as to give to this act of cruelty, trans- 
Acted in the presence of the whole people assem- 
bled, the outward form of a lawful act of public 
justice.^ 

Nor were the Roman magistrates satisfied with 
committing acts of injustice in their political capa- 
city, and for the support of the power of that body 
of which they made a part. Avarice and private 
rapine were at last 'added to political ambltioo. 
The provinces were first oppressed and plundered. 
The calamity, in process of time, reached It^ it- 
self, and the centre of the republic ; till at last the 
Lex Calpumia de repetundis was enacted to put a 
stop to it. By this law an action was given to the 
citizens and allies for the recovery of the money 

* The fatal forms of words (crticiatiiii carmindi used by 
the Roman magistrates whep they ordered a man to be ptU 
to death, resounded (says TuUy in his speech for Rabirius) 
in the assembly of the people, in which the eensors had for- 
bidden the common executioner even to appear, " I, lidor, 
a>Uigs manus. Caput obnubito. Arbori infelid suipen- 
dito.** Memmius being a considerable citisen, as we may 
coMlade ftoxa his canvassing with success for the oonsul- 
^ship, all the great men in the republic took the alarm at the 
aCroeious action of the tribune : the senate, the next day, 
issued out its solemn mandate, pr form of words, to the 
consuls, to provide that the republic should receive no de> 
triment t and the tribune was killed in a pitched battle that 
fought at the foot of the Capitol. 
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extorted from them by magistrates, or men in 
power; and the Lex Junta afterwards added the 
penalty of banishment to the obligation of making 
restitution. 

But here another kind of disorder arose. Tlie 
judges proved as corrupt as the magistrates had 
been oppressive. They equally betrayed, in their 
own province, the cause of the republic with which 
they had been intrusted ; and rather chose to share 
in the plunder of the consuls, the praetors, and the 
proconsuls, than put the laws in force against 
them. - 

New expedients were therefore resorted to, in 
order to remedy this new evlL Laws were made 
for judging and punishing the judges themselven ; 
and, above all, continual changes were made in the 
manner of composing their assemblies. But the 
malady lay too deep for common legal provisions to 
remedy. The guilty judges employed the same re- 
sources, in order to avoid conviction, as the gnilty 
magistrates had done ; and those continual changes, 
at which we are amazed, that wei*e made in the 
constitution of the judiciary bodies,* instead of ob- 

* The Judges (over the assembly of .whom the prsBCor 
usually presided) were taken from the body of the senate, 
till some years after the last Punic war ; when the Lac Sem- 
pronia, proposed by Caius S. Gracchus, enacted that they 
should in future be taken from the equestrian order. The 
consul Csepio procured afterwards a law to be enacted, 
by which the Judges were to be taken ftom both orden, 
equally. The Les Servilia soon after put the equeststan 
order ^gain in possession of the Judgments; and, alter 
some years, the Lex Livia restored them entirely to th« 
senate. The Lex PlauHa enacted afterwards, that the 
fudges should be taken from the three orders— the sraa* 



72 DE LOLMB ON 

vlatiDg the corruption of tlie judges, only tnuw- 
ferred to other men the profit arising from becom- 
ing guilty of it. It became a general oomplaint, 80 
early as the times of the Gracchi, that no man, who 
had money to give, could be brought to poniah- 
ment.* Cicero says, that, in his time, the same 
opinion was universally received ; f and his speeches 
are full of his lamentations on what he calls 
the ievity and the infamy of the public judg- 
ments. 

Kor was the impunity of corrupt judges the only 
evil under which the republic laboured. Commo* 
tious of the whole empire at last took place. The 
horrid vexations, and afterwards the acquittal^ of 
Aquillius, proconsul of Syria, and of some others 
who had been guilty of the same crimes, drove the 
provinces of Asia to desperation : and then it was 
that the terrible war of Mithridates arose, which 
was ushered in by the death of eighty thousand 
Romans, massacred in one day, iq various dties of 
Asia.l 

The laws and public judgments not only thus 

failed of the end for which they had been esCa^ 

■ blished : they even became, at length, new means 

of oppression added to those which already eidsted. 

todan, equestrian, and plebeian. The Lex O&melkh 
fhuned by the dictator Sylla, enacted again that tiie Jmdgei 
sfiould be entirdy taken ftom tlie body of the aeoate. The 
Lex AurHia ordered anew, that they should be taken from 
the tliree orders. Pompey made afterwaids a diange in 
their number (which he fixed at seventy-five), and in tiM 
manner of electing them : and lastly, Csesar rertored fht 
judgments to the order of the senate. 

• App. de BeU. Civ. f Act. in Verr. I. { 1. 
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Citizens possessed of wealth, persons obuoxious to 
particular bodies, or the few magistrates who at- 
tempted to stem the torrent of the genei-al corrup- 
tion, were accused and condemned ; while Piso, of 
whom Cicero, in his speech against him, relates 
facts which malte the readei* shudder with horror, 
and VerreS) who had been guilty of enormities of 
the same kind, escaped unpunished. 

Hence a war arose, still more formidable than 
the former, and the dangers of which we wonder 
that Rome was able to surmount. The greatest 
part of the Italians re»rolted at once, exasperated 
by the tyranny of the public judgments ; and we 
find in Cicero, who informs us of the cause of this 
revolt, which was called the Social fVar, a vei7 ex- 
pressive account both of the unfortunate condition 
of the republic, and of the perversion that had been 
made of the methods taken to remedy it. ** A 
hundred and ten years have not yet elapsed," says 
he,'" since the law for the recovery of money ex- 
torted by magistrates was first propounded by the 
tribune Calpumius Piso. A number of other Jaws 
to the same effect, continually more and more se- 
vere, have followed : but so many persons have 
been accused, so many condemned, so formidable a 
war has been excited in Italy by the terror of the 
public judgments, and, when the laws and judg- 
ments have becA suspended, such an oppression 
and plunder of our allies have prevailed, that we 
may truly say, it is not by our own strength, bat 
by the weakness of others, that we continue to 
exist."* 

• See Cic. de Off. lib. ii. $ 7^ 

VOL. II. £ 
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I have entered into these particulars with reganl 
to the Roman commonwealth, becaose the facts on 
which they are grounded are remarkable of them- 
selves, and yet no just conclusion can be drawn 
from them, unless a series of them were presented 
to the reader. Nor are we to account for these 
facts by the luxury which prevailed in the latter 
ages of the republic, by the corruption of the maa- 
uers of the citizens, their degeneracy from tbdr 
ancient principles, and such loose general phrases, 
which may perhaps be useful to express the manner 
itself in which the evil became manifested, but by 
no means set forth the causes of it. 

The above disorders arosie from the very nature 
of the government of the republic — of a governnieiit 
ill which the executive and supreme power being 
made to centre in the body of those in whom the 
people had once placed their confidence, there re- 
mained no other effectual power in the state that 
might render it necessary for them to keep within 
the bounds of justice and decency. And in the 
mean time, as the people, who were intended as f 
check over that body, continually gave a share hi 
this executive authority to those whom they in- 
trusted with the care of their interests, they la* 
creased the evils they complained of, as it were, a 
every attempt they made to remedy them; aiM 
instead of raising up opponents to those who wen 
become the enemies of their liberty, as it was thdi 
intention to do, they continually supplied them witl 
new associates. 

From this situation of affairs, flowed, as anuiui 
voidable consequence, that continual desertion o 
the cause of the people, which, even in times c 
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revolutions, when the passions of the people them- 
seWes were roused, apd they were io a great degree 
uDtted, manifested itself in so remarkable a man- 
ner. We may trace the symptoms of the great 
political defect here mentioned, in the earliest ages 
of the commonwealth, as well as in the last stage of 
its duration. In Rome, while small and poor, it 
rendere<l vain whatever rights or power the people 
possessed, and blasted all their endeavours to do- 
fend their liberty, in the same manner as, in the 
more splendid ages of the commonwealth, it ren- 
dered the most salutary regulations utterly fruitless, 
and even instrumental to the ambition and avarice 
of a few. The prodigious fortune of the republic, 
in short, did not create the disorder : it only gave 
full scope to it. 

But if we turn our view towards the history of the 
English nation, we shall see how, from a govern- 
ment in which the: above defects did not exist, dif- 
ferent consequences have followed ; — how cordially 
all ranks of men have always united together, to 
lay under proper restraints this executive power, 
which they knew could never be their own. In 
^mes of public revolutions, the greatest caie, as 
we have before observed, was taken to ascertain 
the limits of that power ; and after peace had been 
restored to the state, those who remained at the 
head of the nntion continued to manifest an un- 
wearied jealousy in maintaining those advantages 
which the united efforts of all had obtained. 

Thus it was made one of the articles of Magna 
ChartQf that the executive power should not touch 
the. person of the sulyect, but in consequence of a 
judgment passed upon him by his peers; and lo 
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great was afterwards the general union Sn maifl- 
tsdning this law, that the trial by Jury — that arlmi- 
rable mode of proceeding, which so effectoally 
secures the subject against all the attempts ^ 
power, even (which seemed so difficult to obtain) 
against such as might be made under the sanction 
of the judicial authority — ^hath been preserved to 
this day. It has even been preserved in all its 
original purity, though the same has been succes- 
sively suffered to decay, and then to be lost, in the 
other countries of Europe, where it had been for- 
merly known. Nay, though this privilege of being 
tried by one's peers was at first a privilege of con- 
querors and masters, exclusively appropriated xm 
' those parts of nations which had originally invaded 
and reduced the rest by arms, it has in England 
been successively extended to every order of the 
people. 

And not only the person, but also the property 
of the individual, has been secured against all arbi- 
trary attempts from the executive power; and the 
latter has been successively restrained from touch- 
ing any part of the property of the subject, even 
under pretence of the necessities of the state, any 
otherwise than by the free grant of the repre- 
sentatives of the people. Nay, so true and perse- 
vering has been the zeal of these representatives, in 
asserting on that account the interests of the na- 
tion, from which they could not separate their own, 
that this privilege of taxing themselves, which was 
in the beginning grounded on a- most precarious 
tenure, and only a mode of governing adopted by 
the sovereign for the sake of his own convenience, 
has become, in time, a settled right of the people^ 
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which the sovereign has foand it necessary solemnly 
and repeatedly to acknowledge. 

Nay more, the representatives of the people have 
applied this right of taxation to a still nobler use 
than the mere preservation of property : they have 
in process of time succeeded in converting it into a 
regular and constitutional mean of influencing the 
motions of the executive power. By means of this 
right, they have gained the advantage of being con- 
stantly called to concur in the measures of the so- 
vereign, — of having the greatest attention shown 
by him to their requests, as well as the highest 
regard paid to any engagements that he enters into 
with them. Thus has i( become at last the peculiar 
happiness of English subjects, -to whatever other 
people, either ancient or modern, we compare 
them, to enjoy a share in the government of their 
country, by electing representatives, who, by reason 
of the peculiar circumstances in which they are 
placed, and of the extensive rights they possess, are 
both willing faithfully to serve those who have ap- 
pointed them, and able to do so. 

And, indeed, the commons have not rested satis- 
fied with establishing, once for all, the provisions 
for the liberty of the people which have been just 
mentioned ; they have afterwards made the pre- 
servation of them the first object of their care,* 
and taken every opportunity of giving them new 
vigour and life. 

• The first operation of the commons, at the beginning 
of a session, .is to appoint four grand committees. One is 
a committee of religion, another of courts of justice, another 
of trade, and another of grievances ; they are to be standing 
committees during the whole seuion. 
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Thus, tiDdet Charles the First, when attacks of a 
most alarmiDg nature were made on the privilege 
of the people, to grant free supplies to the crown, 
the commons vindicated, without loss of time, that 
great right of the nation, which is the constitu- 
tional bulwark of all others, and hastened to op- 
pugn, in the beginning, every precedent of a prac- 
tice that must in the end have produced the ruin 
of public liberty. 

They even extended their care to abuses of every 
kind. The judicial authority, for instance, which 
the executive power had imperceptibly assumed to 
itself, both with respect to the person and property 
of the individual, was abrogated by the act which 
aboUshed the court of Star-chamber : and the crown 
was thus brought back to its true constitutional 
office, viz. the countenancing, and supporting with 
its strength, the execution of the laws. 

The subsequent endeavours of the legistatnre 
have carried to a still greater extent the alK>ve pri- 
vileges of the people. They have, moreover, sue* 
oeeded in restraining the crown from any attempt 
to seize and confine, even for the shortest time, 
the person ef -tlie subject, unless it be in the cases 
ascertained by the law, of which the judges of it 
are to decide. 

Nor has this extensive unexampled freedom at 
the expense of the executive power been made, as 
we might be inclinable to think, the exclusive ap- 
propriated privilege of the great and powerful. It 
is to be enjoyed alike by all ranks of subjects. Nay, 
it was the injury done to a common citizen that 
gave existence to the act which has completed the 
security of this interesting branch of public tiberty. 
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The oppression of an obscure individual, says jadge 
Blackstone, gave rise to the famous Habeas Corpus 
act» Janius has quoted this obseiration of the 
judge; and the same is wel| worth repeating a 
third time, for the just idea it conveys of that 
readiness of all orders of men to unite in defence of 
common liberty, which is a characteristic circum- 
stance in the English government.* 

And this general union in favour of public liberty 
has not been confined to the framing of laws for its 
security : it has operated with no less vigour in 
bringing to punishment such as have ventured to 
infringe them; and the sovereign has constantly 
found it necessary to give up the violators of those 
laws, even when his own servants, to the justice of 
their country. 

Thus we find, so early as the reign of Edward 
the First, judges who were convicted of having 
committed exactions in the exercise of their of-' 
fices, to have been condemned by a sentence of par- 
liament.f From the immense fines which were 
laid upon them, and which it seems they were in a 

* The individual here alluded to was one Francis Jenks. 
who having made a motion at Guildhall, in the year l6l6, 
to petition the king for a new parliament, was examined 
before the privy-council, and afterwards committed to the 
Gate-house, where he was kept about two months, through 
the delays made by the several Judges to whom he applied, 
in granting him a Habeas Corptu,~^ee the State Trials, 
voL vii. anno 1676. 

t Sir Ralph de Hengham, chief Justice ot th6 king's 
bench, was fined 7000 marks ; sir Thomas Way land, chief 
justice of the common pleas, had his whole estate forfeited; 
and sir Adam de Stratttm, <dUef baron of the exchequer, 
was fined 3400 marks. 



80 DE LOLME ON 

condition to pdy> we may indeed conclude that, in 
those early ages of the constitution, the remedy was 
applied rather late to the disorder ; but yet it was 
at last applied. 

Under Richard the'Second, examples of the same 
kind were renewed. Michael de la Pole, earl of 
Suffolk (who had been lord chancellor of the king- 
dom), the duke of Ireland, and the archbishop of 
York, having abused their power by carrying on 
designs that were subversive of public liberty, were 
declared guilty of high-treason ; and a number of 
judges, who, in their judicial capacity, had acted as 
their instruments, were involved in the same con- 
demnation.* 



* The most conspicuous among these judges were sir 
Robert Belknap, and sir Robert Tresilian, chief justice of 
the king's bench. The latter had drawn up a string of 
questions calculated to confer a despotic authority on the 
crown, or rather on the ministers above-named, who had 
found means to render themselves entire masters of the 
person of the king. These questions sir Robert Tresilian 
proposed to the judges, who had been summoned for that 
purpose, and they gave their opinions in favour of them. 
One of these opinions of the judges, among others, tended 
to annihilate, at one stroke, all the rights of the commons, 
by taking from them that important privilege mentioned 
before, of starting and freely discussing whatever sulqects 
of debate they think proper : the commons were to be re> 
strained, under pain of being punished as traitors, from 
proceeding upon any articles besides those limited to them 
by the king. All those who had bad a share in the above 
declarations of the judges we^e attainted of high-treason. 
Tresilian, and Brembre, who had been mayor of London, 
were hanged ; the others were only banished, at the inter- 
cession of the bishops. — See the Pari. History of Englandj 
vol. i. 
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In the reign of Henry the Eighth, sir Richard 
Euipson and Edmund Dudley, who bad been th« 
promoters of the exactions committed under the 
preceding reign, fell victims to the zeal of the com- 
mons for vindicating the cause of the people^ 
JJuder king James the First, the lord-chancellOlr 
Bacon experienced that neither his high dignity, 
nor great personal qualifications, could screen him 
from having the severest censure passed upon him, 
for the corrupt practices of which he had suffered 
himself to become guilty. And in the reign of 
Charles the First, the judges having attempted to 
imitate the example of the judges under Richard 
the Second, by delivering opinions subversive of the 
rights of the people, found the same spirit of watcli- 
fulness in the commons as had proved the ruin of 
the former. Lord Finch, keeper of the great seal, 
was obliged to fly beyond sea. The judges Daven- 
port and Crawley were imprisoned : and jud^ 
Berkeley was seized while sitting upon the bench, 
as we are informed by Rush worth. 

In the reign of Charles the Second, we find fresh 
■ instances of the vigilance of the commons. Srr. 
William Scrogg?, lord chief justice of the king's 
l>ench, sir Francis North, chief justice of the com- 
mon pleas, sir Thomas Jones, one of the judges of 
the king's bench, and sir Richard West, one of the 
barons of the exchequer, were impeached by the 
commons, for partialities, shown by them iu the 
administration of justice ; and the chief justice 
Scroggs, against whom some positive charges were 
well proved, was removed from his employments. 

Tlie several examples offered here to the reader 
have been taken from different periods of the English 

b2 
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history. In order to show that neither the inflneiice 
nor the dignity of the infractors of the laws, eten 
when they have been the nearest servants of the 
crown, have ever been able to check the zeal'of the 
commons in asserting the rights of the peo|^. 
Other examples might perhaps be related to the 
same purpose ; though tiie whole number of those 
to be met with will, upon inquiry, be found the 
smaller, in proportion as the danger of infrin||[ing 
the laws has always been indubitable. 

So much regularity has even (from all the cir- 
cumstances above-mentioned) been introduced Into 
the operations of the executive power in England, 
— such an exact justice have the people been accus- 
tomed, as a consequence, to expect from that quar- 
ter, that even the sovereign, for his hanng once 
suffered himself personally to violate the safety of 
the subject, did not escape severe censure. The 
attack made, by order of Charles the Second, on the 
. person of sir John Coventry, tilled the nation mih 
astonishment ; and this idolent gratification of pri- 
vate passion, on the part of the sovereign (a piece 
of self-indulgence with regard to inferiors, to wbichv 
whole classes of individuals in certain countries 
almost think that they have a right), excited a ge- 
neral ferment. *' This event," says bishop Burnet, 
'* put the house of commons in a furious uproar.— 
It gave great advantages to all those who opposed 
the court ; and the names of the court and country 
party, which till now had seemed to be forgotten, 
were revived." • 

* See Bumet*8 History, vol. i. anno i€6q, — ^An act of 
parliameiit was made on this occasion, {qt giving a figrUier 
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These are the limitations that have beea set, in 
the English goverament, on the operations of the 
executive power : iin^ations to which we find no- 
thing comparable in any other free states, ancient 
or modem ; and which are owing, as we have seen, 
to that very circumstance which seemed at first 
sight to prevent the possibility of them, — I mean 
the greatness and unity of that power ; the eflfect of 
which has been, in the event, to unite, upon the 
same object, the views and efforts of aU orders of 
the people. 

From this circumstance, that is, the flmf(y add 
peculiar stability of the executive power in England, 
another most advantageous consequence has fol- 
lowed, that has been before noticed, and which it 
is not improper to mention again here, as this 
chapter is intended to confirm the principles l{dd 
down .in the former ones ; — I mean the unremitted 
oontinuance of the same general union among all 
ranks of men, and the spirit of mutual justice which 
thereby continues to be diflfused through all orders 
of subjects. 

Though surrounded by the many boundaries that 
have just now been described, the crown, we must 
observe, has preserved its prerogative undivided : it 
still possesses its whole efiective strength, and is 
only tied by its own engagements, and the consi- 
deration of what it owes to its dearest interests. 

The great or wealthy men in the nation, who, 
assisted by the body of the people, have succeeded 



extent to the provisions before made fSor the personal se- 
curity of the sutsfect; which is still called the Coventry 
act. 
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in reducing the eserciHe of its authority within SDcb 
well-defined limits, can have no expectation that it 
will continue to confine itself to them any longer 
than they themselves continue, by the justice of 
their own conduct, to deserve that support of the 
people which alone can make them appear of con- 
sequence in the eye of the sovereign, — no probable 
hopes that the crown will continue to observe tliose 
laws by which their wealth, dignity, liberty, are 
protected, any longer than they themselves also 
continue to observe them. 

; Nay more, all those cliums of their rights which 
they continue to make against the crown, are en- 
couragements which they give to the rest of the 
people to assert their own rights against them. 
Their coustaut opposition to all arbitrary proceed- 
ings of that power, is a continual declaration they 
make against any acts of oppression which the sb- 
perior advantages they enjoy might entice them to 
commit on their inferior fellow-subjects. Nor was 
. that severe censure, for instance, which they con- 
curred in passing on an unguarded violent action 
of their sovereign, only a restraint put upon the 
personal actions of future English kings ; no, it was 
a luuch more extensive provision for the securing 
, of public liberty ; — it was a solemn engagement 
entered into by all the powerful men in the state 
to the whole body uf the people, scrupulously to 
respect the person of the lowest among them. 

And indeed the constant tenor of the conduct, 
even of the two houses of parliament, shows us 
that the above obsen'atioiis are not matters of mere 
speculation. From the earliest times we see the 
members of the house of comfnons to have been 
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very cautious not to assume any distinction that 
might alienate from them the affections of the rest 
of the people.* Whenever those privileges whic^ 
were necessary to them for the discharge of their 
trust have proved burdensome to the community, 
they have retrenched them. And those of their 
members who have applied either these privileges, 
or in general that influence which they derived 
from their situation, to any oppressive purposes, 
they themselves have endeavoured to bring to pu- 
nishment. 

Thus we see, that, in the reign of James the 
First, sir Giles ^Ontpesson, a member of the house 
of commons, having been g;uilty of monopolies, and 
other acts of great oppression on the people, wan - 
,uot only expelled, but impeached and prosecuted 
.with the greatest warmth by the house, and finaUy 
condemned by the lords to be publicly degraded 
from his rank of a knight, held for ever an infaiuons 
person, and imprisoned during life. 

In the same reign, sir John Benet, who was also 

a member of the house of commons, having been 

.found to have been guilty of corrupt practices, in 

his capacity of judge of the prerogative court of 



* In all cases of public offences, down to a simple breach 
of the peace, the members of the house of commons have 

. no privileges whatever above the rest of the people : they 
may be committed to prison by any justice of the peace; 
and are dealt with afterwards in the same manner as any 
other subjects. With regard to civil matters, their only 

. privilege is to be free from arrests during the time o^ a 
session, and forty days before, and forty days after : but 
they may be sued, by process against their goods, foi aay 
just debt, during that time. 
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Canterbury (such as taking exorbitant fees, and tlie 
like), was expelled the honse, and p rosec nt cd for 
those offences. 

In the year 1641, Mr. Henry Benson, member for 
KnaresboroQgh, having been detected in selling pro- 
tections, experienced likewise the indignation of 
the house, and was expelled. 

In fine, in order, as it were, to make it torn- 
pletely notorious, that neither the condition of re- 
presentative of the people, nor even any degree of 
influence in their house, could excuse any one of 
them from strictly obseiring the mles of Justice, 
the commons did on one occasion pass tlie most 
severe censure they had power to inflict, upon thdr 
speaker himself, for having, in a single Instance, 
attempted to convert the discharge ofhis dnty, as 
speaker, into the means of private emolument.*— • 
Sir John Trevor, speaker of the house of commons, 
having, in the sixth year of the reign of king Wil- 
liam, received a thousand guineas from the dty of 
London, *' as a gratuity for the trouble he had 
taken with regard to the passing of the Orphan 
bUl," was voted guilty of a high crime and misde- 
meanor, and expelled the house. Even the incon- 
siderable sum of twenty guineas, which Mr. Hun- 
gerford, another member, had been weak enough 
to accept on the same score, was looked upon as 
deserving the notice of the house ; and he was like- 
wise expelled.* 

* other examples, of the attention of the house of oom- 
ttoBs to the conduct of their members, might be prodaeed, 
tfther before or after that which is mentioned here. The 
nader may, fbr instanoe, see the rdation of their prooeedr 
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If we turn our view towards the house of lords, 
we shall find that they have also constantly taken 
care that their peculiar privileges should not prove 
impediments to the common justice which .is doe 
to the rest of the people.* They have constantliy 
agreed to every just proposal that has been made 
to them on that subject by the commons : and in- 
deed, if we consider the numerous and oppressive 
privileges claimed by the mbk* in most other 
countries, and the vehement spirit with which they 
are commonly asserted, we shall think it no ^mall 
pndse to the body of the nobility in England (and 
also to the nature of that government of which 
they make a part), that it has been by their free 
oonseut that their privileges have been confined to 
what they now are j that is to say, to no more. In 
general, than what is necessary to the accompUshr 
ment of the end and constitutional design of that 
house. 

In the exercise of their judicial authdnty with 
regard to civil matters, the lords have manifested a 
spirit of equity nowise inferior to that which they 

logs in the af&ir of the South-Sea Company scheme ; and 
a few years after* in that of the CharimbU Corporation,'^ 
• fWuiflulent sdbeme, particularly oppressive to the poor, 
fbr whidi several memhers were expelled* 

• In case of a public ofElenoe, or even a aimple tareadi 
of the peace* a peer may be committed till he finds bail« 
by any justice of the peace ; and peers are to be tried by 
the common course of law, for all olOfences under felony. 
With r^ard to civil matters, they are at all times firee 
from arrests; but execution may be had against their ef> 
fects, in the same manner as against those of other sub- 
jects. 
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hare shown in their legislative capacity. They 
have, in the discharge of tliat fbnction (which of 
all others is so liable to create temptation?), shown 
an incorruptness really superior to what any jo- 
dicial assembly in any other nation can boast. Nor 
do I think that I ran any risk of being contradicted, 
when I say, that the conduct of the house of l«rd8, 
in their civil judicial capacity, has constantly been 
such as has kept them above the reach of even sus- 
picion or slander. 

. Even that privilege which they enjoy, of exclo* 
sivcly trying their own members, in case of any ac- 
cusation that may affect their lives (a privilege 
which we might at first sight think repugnant to 
tlie idea of a regular government, and even alarm- 
ing to the rest of the people), has constantly been 
rendered, by the lords, subsement to the purpose 
of doing justice to their fellow-subjects ; and if we 
cast our eyes either on the collection of the Siati 
Trials, or on the History of England, we shall find 
very few examples, if any, of a peer, really guilty of 
the offence laid to his charge, that has derived way 
advantage from his not being tried by a jury of com* 
moners. 

Nor has this just and moderate conduct of the 
two houses of parliament, in the exercise of thd 
powers (a moderation so unlike what has been re 
lated of the conduct of the powerful men in i\ 
Koman republic) , been the only happy conseqacD' 
of that salutary jealousy which those two bo^ 
entertain of the power of the crown. The m 
motive has also engaged them to exert their ntm 
endeavours to pot the courts of justice under prd 
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restraints; a point of the highest importaace to 
public liberty. 

They have, fi-om the earliest times, preferred 
complaints against the influence of the crown over 
these courts, and at last procured laws to be enacted 
by which such influence has been entirely prevented ; 
all which measures, we must observe, were at the 
same time strong declarations that no subjects, 
however exalted their rank might be, were to think 
themselves exempt from submitting to the uniform 
course of the law, or hope to influence or overawe 
it. The severe examples which they have united to 
make on those judges who have rendered them- 
selves the instruments of the passions of the sove- 
reign, or of the designs of the ministers of the 
crown, are also awful warnings to the judges who 
have succeeded them, never to attempt to deviate 
in favour of any, the most powerful individuals, 
from that straight line of justice which the joint 
wisdom of the legislature has once marked out to 
them. 

This singular situation of the English judges, re- 
latively to the three constituent powei*s of the state 
(and also the formidable support whicli they are 
certain to receive from them as long as they con- 
tinue to be the faithful ministers of justice), has at 
last created such an impartiality in the distribution 
of public justice in England, has introduced into the 
courts of law the practice of such a thorough dis- 
regard to either the influence or wealth of the con- 
tending parties, and procured to every individual, 
both such an easy access to these courts, and such 
a certainty of redress, as are not to be paralleled in 
any other government. — Philip de Comines, so long 
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as three hundred years ago, commended in strong 
terms the exactness with which justice was done in 
England to all ranks of sul^ects ; * and the impar- 
tiality with #hich the same is administered in 
these days, will, with still more reason, excite the 
surprise of every stranger who has an opportunity 
of observing the customs of this country.^ 

Indeed, to such a degree of impartiality has tlie 
administration of public justice been brought in 
England, that it is saying nothing beyond the exact 
truth, to affirm that any violation of the laws, 
though perpetrated by men of the most extensive 

• See page 44 in the first volume of this work. 

t Soon after I came to England for the first time (if the 
reader will give me leave to make mention of mysdf in 
this case), an action was brought in a court of justioe 
against a prince very nearly related to the crown ; and a 
noble lord was also, much about that time, engaged in a 
laW'Suit for the property of some valuable lead-mines in 
Yorkshire. 1 could not but observe that in both these caaef 
a decision was given against the two most powerfiil parties; 
though 1 wondered but little at this, because I had before 
heard much of the impartiality of the law proceedings in 
England, and was prepared to see instances of that kind. 
But what I was much surprised at was, that nobody ajK 
peared to be in the least so, even at the strictnesB wiUi- 
wliich the ordinary course of the law had, particularly in 
the former case, been adhered to,— and that those proceed 
logs which I was disposed to consider as great instances of 
justice, to the production of which some circumstance p»> 
cuUar to the times, at le^t some uncommon virtue or spirit 
on the part of the Judges, must have more or less eo-op^ 
rated, were looked upon by all those whom I heard aperic 
about it, as nothing more than the onnmon and expected 
course of things. This circumstance became a strong In- 
ducement to me to inquire into the natuvcof a govexniDart 
by which snch effeets weie ^gftoAMQed* 
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inflaencc — nay, though committed by the special 
direction of the very first servants of the crown— 
will be publicly and completely redressed ; and the 
very lowest of subjects will obtain such redress, if 
he has but spirit enough to stand forth, and appeal 
to the laws of his country. Most extraordinary cir- 
cumstances these ! which those who know the dif* 
ficulty of establishing just laws among mankind, 
and of providing afterwards for their due execution, 
only find credible because they are matters of fact, 
and can begin to account for, only when they look 
up to the constitution of the government itself; 
that is to say, when they consider the circumstances 
in which the executive power, or the crown, is 
placed in relation to the two bodies that concur, 
with it to form the legislature,— the circumstances 
in which those two assemblies are placed in relation 
to the crown, and to each other, — and the situation 
in which all the three find themselves with respect 
to the whole body of the people.* 



* The assertion above made, with respeet to the impar* 
tiality with which justice u, in all eases, administered In 
England, not being of a nature to be proved by allying 
single facts, I have entered into no particulars on that ac- 
count. However, I will subjoin two cases, which, I think, 
cannot but appear remarkable to the reader. 

The first is the case of the prosecuticm commenced tn 
the year 1763, by some journeymen printers, against the 
king's messengers, £br*apprdiending and imprisoning them 
for a short time, by virtue oi 9k general warrant firom tte 
secretary of state; and that whidi was afterwards carried 
on by another private individual against one of the seerd* 
taries themselves.— —In thete aetions, all the ordinary 
forms of proceedings used in eases of actions between pfl* 
vate subijects, were strictly adhered to { and both the se* 
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In tiae, a very remarkable circumstance in the 
English gorernmeut (and which alone evinces sonie- 

CTetary of state, and the messengers, were, in the end, con- 
demned. Yet, which it is proper the reader should oheerye, 
from all the circumstances that accompanied this aflEkir, it 
is difficult to projiose a case in which ministers could, of 
themselves, be under greater temptations to exert an undue 
influence to hinder the ordinary course oi. justice. Nor 
were the acts for which those ministers were condemned 
acts of evident oppression, which nobody could be found 
to justify. They had done nothing but follow a practice, 
of which they found several precedents, established in their 
offices : and their case, if I am well informed, was such, 
that most individuals, under similar circumstances, would 
have thought themselves authorised to have acted as they 
had done. 

The second case I propose to relate, affords a singular in- 
stance of tlie confidence with which all subjects in England 
claim what they think their just rights, and of the certainty 
with which the remedies of the law are in all cases open to 
them. The fact I mean, is the arrest executed in the reign 
of queen Anne, in the year 1708, on the person of the 
Russian ambassador, by taking him out of his coach for the 
sum of fifty i>ounds. — And the consequences that followed 
this fact are still more remarkable. The csar highly re- 
sented the affront, and demanded that the sheriff of Mid- 
dlesex, and all others concerned in the arrest, should be 
punished with instant death. ** But the queen" (to the 
amazement of that despotic court, says judge Blackstone, 
from whom I borrow this fact) ** directed the secretary of 
state to inform him that she could inflict no punishment 
upon any, the meanest of her subjects, unless warranted 
by the law of the land." An act was afterwards passed 
to free from arrests the persons of foreign ministers, and 
such of their servants as they have delivered a list of to the 
secretary of state. A copy of this act, elegantly engrossed 
and illuminated, continues judge Blackstone, was sent to 
Moscow, and an ambassador extraordinary comioissioncd 
to deliver it. 
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thing peculiar aud excellent ip its nature), is that 
spirit of extreme mildness with which justice, iu 
criminal cases, is adniiniii^tered in England ; a point 
<^with regard to which England differs from all other 
countries in the world. 

When we consider the punishments in use in the 
otlier stfttes of Europe, we wonder how men can be 
brought to treat their fellow creatures with so much 
cruelty ; and the hare consideration of those punish* 
raeuts would hufficiently convince us (if we did not 
know the fact from other circumstances) that the 
men in those states who frame the laws, and pre- 
side over their execution, hare little apprehension 
that citVer they, or their friends, will ever fall vic- 
tims to those larvvs which they thus rashly establish. 

In the Roman republic, circumstances of the 
same nature with those just mentioned were altto 
productive of the greatest defects in the kind of 
criminal justice which took place in it. That class 
of citizens who were at the head of the republic, 
and who knew how mutually to exempt each other 
from the operation of any too severe laws or prac* 
tice, not only allowed themselves great liberties, as 
we have seen, in disposing of the live» of the in- 
ferior citizens, but had also introduced, into the 
exercise of the illegal powers they assnmed to them- 
selves in that respebt, a great degree of cruelty.* 



• The common manner in wMch the senate ordered ci- 
tizens to be put to death, was by throwing them headlcM^; 
from the top of the Tarpeian rock. The consub, or other 
particular magistrates, sometimes caused citizens to expira 
upon a cross ; or, which was a much more common case. 
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Nor were things more happily conducted in the 
Oreciau repnhlics. From their democratical natore, 
and the frequent revolutions to which they were 
sohject, we naturally expect to fincl that authority 
used with mildness, which those who enjoyed it 
must have known to h ve been precarious ; yet such 
were the efifects of the violence attending those very 
revolutions, that a spirit both of great irregularity 
add cruelty had taken place among the Greeks, in 
the exercise of the power of inflicting punishments. 
The very harsh laws of Draco are vrell known, of 
which it was said that they were not writteu with 
ink, but with blood. The severe laws of theTwdve 
Tables among the Romans were in great part 
brought over from Greece. And it was an opinion 
commonly received in Rome, that the cruelties 
practised by the magistrates on the citizens were 
only imitations of the examples which the Greeks 
had given them.* 

In fine, the use of torture, that method of ad- 
ministering justice, in which folly may be said to 
be added to cruelty, had been adopted by the Greeks 
in consequence of the same causes which had con- 
curred to produce the irregularity of their criminal 



ordered them to be beaten to death, with their heads fast- 
ened between the branches of a fork { which they called 
cetvicemfurca inaerere. 

* Cflcsar expressly reproaches the Greeks with this fasX 
in his speech in favour of the accomplices of Catiline, 
which Sallust has transmitted to us — ** Eodem illo tempore, 
Graeclse mofem imitati (mi^ores nostri), verberibus animad- 
vertebant in dves; de condemnatis summum suppUcium 
Mimelwit.'' 
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justice. And the same practice contiunes, in these 
tlays^ to prevail, on /the continent of Europe, in 
consequence Qf that general arrangement of things 
which creates there such a carelessness about re- 
medying the abases of public authority. 

But the nature of that same government which 
has procured to the people of England all the ad- 
vantages we have before described, has, with still 
more reason, freed them from the most oppressive 
abuses which prevail in other countries. 

That, wantonness in disponing of the dearest 
rights of mankind, those insults upon human na- 
ture, of which the frame of the governments esta- 
blished in other states unavoidably becomes more 
or less productive, are ^tirely banished from a na- 
tion which hasihe happiness of having its interest 
guarded by men who continue to be themselves ex- 
posed to the pressure of those laws which they 
concur in making, and of every tyrannic practice 
which they suffer to be introduced — by men whom 
the advantages which they possess above the rest 
of the people render only more exposed to the 
abuses they are appointed to pi-event, only more 
alive to the dangers against which it is their duty 
to defend the community.* 

• Histanant take notice that the oommotfs, in the reign 
of Charles II., made haste to procure the abolition of the 
old statute, dc httretico comburendo (for burning here- 
tics), as soon as it became publicly known that the pie> 
suroptive heir to the crown was a Roman eath<dic Perhaps 
they would not have been so diligent and eamestt if they 
had not been fully convinced that a member of the house 
of commons, or his friends, might be brought to trial as 
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Hence we see that the U8e of torture has, from 
the earliest times^ been utterly unknown in Eng-, 
land; and all attempts to introduce it, whatever 
might be the power of those who made them, 
or the circumstances in which they renewed their 
endeavour's, have been strenuously opposed and 
defeated.* 

From the same cause also arose that remarkable 
forbearance of the English laws to use any cmel 
severity in the punishments which experience 
showed it was necessaiy for the preservation of 
society to estahli^sh ; and the utmost vengeance 
of those laws, even against the most enormous 
offenders, never extends beyond the sin»ple depri- 
vation of life.f 

Nay, so anxious has the English legislature been 
to establish mercy, even to convicted offenders, as a 
fundamental principle of the government -of £ng- 



easily as any other individuals among the people, so long 
ta an express and Written law could be produced against 
tiieni. 

• See the two notes in pages 151 and 15f of the first vo- 
lume of this work. 

t A very singular instance occurs in the history of the 
year l605, of the care of the English legislature not to suf- 
fer precedents of cruel practices to be introduced. During 
the time that those • eoncemed in the guhpowder-plot were 
under sentence of death, a moticm was made in the house 
of commons io petition the king, that the execution might 
be stayed, in order to consider of some extraordinary pu- 
nishment to be inflicted upon them : but this motion was 
rejected. A proposal of the same kind was also made in 
the house of lords, where it was dropped. — See the Par- 
liamerUary History qf England » vol. v. anno l60d. 
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land, that they made it an express article of that 
great pnblic compact which was framed at the im* 
Iportant aera of the. rerolntion, that '* no cruel aod 
unusual punishments" should be enforced.* They 
even endeavoured, by adding a clause for that pur- 
pose to the oath which kiugs were thenceforward 
to take at their coronation, as it were to render 
it an everlafiting obligation of English kings to 
make justice to be ** executed with mercy." f 

CHAPTER XVIL 

y4 more inward View of the English Government 
than has hitherto been off'ered to the Reader in the 
Course of this fVork, Very essential Diff'erences 
between the English Monarchy, as a Monarchy^ 
and all those with which we are acquainted. 

The doctrine constantly maintained in this work, 
and which has, I think, been sufficiently supported 
by facts and comparisons drawn from the histot7 of 

• See the Bill of RighlSt art. x.>^" Excessive bail ought 
not to be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted." 

t Those same dispositions of the English legislature 
which have led them to take such precautions in favour 
even of convicted oflfenders, have still more engaged them, 
to make provisions in favour of such persons as are only 
suspected and accused of having committed offences of any 
kind. Hence the seal with which they have availed them- 
selves of every important occasion — such, for instance, as 
tliat of the Hevolution-^o procure new confirmatioQn ta 
be given to the institution of the trial by jury, to the laws 
on imprisonments, and in general to that system of crimi- 
nal jurispriidence of which a deseription has been given in 
the first part of this work. 

VOL. II. y 
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Other covBtiies, is, that the remarkable liberty en- 
Joyed by the English nation is essentially owing to 
the impossibility under which their leaiders, or in 
general all men of power among tliem, are placed, 
of invading and transferring to themselves any 
branch of the governing execvtive authority ; which 
authority is exclusively vested, and firmly secured, 
in the crown. Hence the anxious care with which 
those men continue to watch the exercise of 
that authority. Hence their perseverance in ob- 
serving evei7 kind of engagement which them- 
selves may have entered into with the rest of the 
people. 

But here a eonsideration of a most important 
kind presents itself. How comes the crown in Eng- 
land thus constantly to preserve to itself (as we see 
it does) the executive authority in the state, and 
moreover to preserve it so completely as to inspire 
the great men in the nation with that conduct 
so ^vautageous to public liberty, which has just 
been mentioned? These are effects which we 
do not find, upon examination, that the power of 
trawns has hitherto been able to prodace in other 
countries. 

In all states of a monarchical form, we indeed 
see th^t those men whom their rank and wealth, 
or their personal power of any kind, have ndsed 
above the rest of the people, hare formed combina- 
tions among themselves to oppose the power of the 
monarch. But their views, we must observe, in 
forming these combinations, were not by any means 
to set general and impartial limitatlous on the sove- 
reign authority. They endeai'oured to render 
themselves entirely independent of that authority; 
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or even utterly to annihilate it^ according to cir- 
cumstances. ^ 

Thas we see. that in all the statea of ancient 
Greece, the lyings were at last destroyed and exter- 
minated. The same event happened in Italy, where 
in remote times there existed for a while several 
Iciugdoms, as we learn both from the ancient histo- 
rians and poets : and in Rome, we even Itnow the 
manner and circumstances in which such a revola- 
tion was brought about. 

In more modern times, we see the numerous 
monarcliical sovereignties (which had been r^ed 
in Italy on the ruins of the Roman empire) succes- 
.sively destroyed by powerful factions; and events 
of mucli the same nature have at different times 
taken place in the Icingdoms established in ihe 
other parts of Europe. 

In Sweden, Denmarlc, and Poland, for instanct^ 
we find the ttobles reducing their sovereigns to 
the condition of simple presidents over their as- 
semblies — of mere ostensible heads of the govern- 
ment. 

In Germany and in France, countries where the 
monarchs, being possessed of considerable demesnes, 
were better able to miuntain their independence 
than the princes yasi mentioned, the nobles, waged 
war against them, sometimes singly and sometimes 
jointly; and events similac to these have succes- 
sively happened in Scotland, Spaui,^ and the modern 
kingdoms of Italy; 

In fine, it has only been by means of standiiijir 
armed forces that the sovereigns of most of the 
kingdoms we have mentioned have been able, in 
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a conrBe of time, to assert the prerogatives of tbe 
crown ; and it is only by continuing to Iccep up 
such forces, that, lilce the Eastern monarchs, and 
indeed lilve all the monarchs that ever existed, tbey 
continue to be able to support their authority. 

How, therefore, can the crown of England, with- 
out the assistance of any armed force, maintain, w 
it does, its numerous prerogatives? How can it, 
under such circumstances, preserve to itself tbe 
whole executive power in the state ? For "here we 
must observe, the crown in England does not de- 
rive any support from what regular forces it has 
at its disposal ; and if we doubted this fact, we 
need only look to the astonishing subordination in 
which the military is kept to the civil power, to be- 
come convinced that an English king is not in* 
debted to his army for the preservation of his au- 
thority.* 

If we could suppose that the armies of the kings 
of Spain or of France, for instance, were, through 
iiome very extraordinary circumstance, all to punish 
in one night, the power of those sovereigns, we 
must not doubt, would, in six months, be reduced 
to a mere shadow. They would immediately be- 
hold their prerogatives, however formidable they 
may be at present, invaded and dismembered ; f 
and supposing that regular governments continued 
to exist, they would be reduced to have littl 

• Henry YIII. the most absolute prince, perhaps, w} 
ever sat upon a throne, kept no standing army. 

f As was the case in the several kingdoms into wfa 
the Spanish monarchy was formerly divided; and, in 
very remote times, in France itself. 
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more iuAuence in them the doges of Venice or 
of Genoa possess in the governments of tliose re- 
publics.* 

How, therefore — to repeat the question once 
more, which is one of the most interesting that can 
occnr in politics — how can the crown in England, 
witliout the assiHtauce of any armed force, avoid 
those dangers to which all other sovereigns are ex- 
posed ? 

How can it, witliout any such force, accomplish 
even incomparably greater worlcs than those sove- 
reigns, wicli their powerful armies, are, we find, in 
a condition to perform? — How can it bear that 
universal effort (unknown in other monarcliies), 
which, we have seen, is continually and openly 
exerted against it ? How can it even continue to 
resist this effort so powerfully as to preclude all in- 
dividuals whatever from entertaining any views be- 
sides those of setting just and general limitations 
to the exercise of its authority ? How can it en- 
force the laws upon all subjects, indiscriminately, 
without injury or danger to itself? How can it, in 
fine, impress the minds of all the great men in the 
state with so lasting a jealousy of its power, as 
to necessitate them, even in the exercise of their 
undoubted rights and privileges, to continue to 
court and deserve the affection of the rest of the 
people ? 

Those great men, I shall answer, who, even in 
quiet times, prove so formidable to other mon- 



• Or than the kings of Sweden were allowed to ei^oy, 
before the last revolution in that country— £thak whidi took 
place in 1772.] 
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archs^ are in Eugland dmded into two assem- 
blies ; and such, it is necessary to add, are the 
principles upon which this dinsion is made, that 
from it result, as necessary consequences, the 
solidity and the indivisibility of the power the 
crown. 

The reader may percei\*e that I have led him, 
in the course of this work, much beyond the line 
within which writers on the subject of government 
have confined themselves; or rather, that I have 
followed a track entirely different from that which 
those writers have pursued. But as the observation 
just made, on the stability of the power of the 
crown in England, and the cause of it, is new in its 
kind, so do the principles from which its truth is 
to be demonstrated totally differ from what is com- 
monly looked upon as the foundation of the science 
of politics. To lay those principles here before 
the reader, in a manner completely satisfactory to 
him, would lead us into philosophical discussions 
on what really constitutes the basis of governments 
and power amongst mankind, both extremely long, 
and in a great measure foreign to the subject of this 
book. I shall, therefore, content myself with pro- 
Ting the above observations by facts; which is more, 
after all, than political writers usually undertake to 
do with regard to their speculations. 

As I chiefly proposed to show that the extensive 
liberty the English enjoy is the result of the peculiar 
frame of their government, and occasionally to 
compare the same with the republican form, I even 
had at first intended to confine myself to that cir- 
cumstance, which both constitutes the essential 
difference between Wvose l^o forms of government, 
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and is the immediate caase of English liberty — I 
mean the having placed all the executive authority 
in the state out of the hands of those in whom the 
people trust. With regard to the remote cause of 
that same liberty, that h to say, the stability of tht 
power of the crown, the singular solidity, without 
the assistance of any armed force, by which this 
executive authority is so secured, I should perhaps 
have been silent, had I not found it absolutely 
necessary to mention the fact in this place, in or* 
der to obviate the objections which the more re- 
flecting part of readers might otherwise have made, 
both to several of the obsei-vations before offered 
to them, and to a few others which are soon to 
follow. 

Besides, I shall confess here, I have been severed 
times under apprehensions, in the course of this 
work, that the generality of readers, misled by the 
similarity of names, might put too extensive a con- 
struction upon what I said with regard to the use- 
fulness of the power of the crown in England ;— 
that they might accuse or suspect me, for instance, 
of attributing the superior advantages of the Eng- 
lish mode of government over the republican form, 
merely to its approaching nearer to the nature of 
the monarchies established in the other parts of 
Europe, and of looking upon every kind of mon- 
archy as preferable in itself to a republican govern- 
ment ; — an opinion which I do not by any means, 
or in any degree, entertain : I have too much affec- 
tion, or (if you please) prepossession, in favour of 
that form of government under which I was born ; 
and, as J am sensible of its defects, so do I know 
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hovr to set a value upon the advantages liy which it 
compensates for them. 

I therefore have, as it were, made haste to avaU 
myself of the first opportunity of explaining my 
meaning on this subject — of indicating that the 
power of the crown in England stands upon foun« 
dations entirely di/Terent from those on which the 
same power rests in other countries — and of en- 
gaging the reader to observe (which for the present 
will suffice), that, as the English monarchy differs, 
in its nature and main foundations, from every 
other, so all that is said here of its advantages is 
peculiar and confined to it. 

Bat to come to the proofs (derived from facts) 
of the solidity accruing to the power of the crown 
in England, from the eo-eanstetice of the two assem* 
biles which concur to form the English parliament, 
I shall first point out to the reader several open 
acts of these two houses, by which they have by 
turns effectually defeated the attacks of each other 
upon its prerogative. 

Without looking farther back for examples than 
the reign of Charles the Second, we see that the 
house of commons had, in that reign, begun to 
adopt the method of adding (or tacking, as it is 
commonly expressed) such bills as they wanted 
more particularly to have passed, to their money 
bills. This forcible use of their undoubted pri- 
vilege of granting money, if it had been suffered to 
grow into common practice, would have totally de- 
stroyed the equilibrium that ought to subsist be- 
tween them and the crown. But the lords took 
upon themselves the task of maintaining that equi- 
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Ubrium; tbey complalued with great warmth of 
the several precedents that were made by the 
commons of the practice we mention: they iu. 
•isted that bills should be framed ** in the oik and 
decent way of parliament ;" and at last made it a 
standing order of their house, to reject, upon the 
flight of them, all bills that are taclced to money 
bills. 

Agmn, about the thirty- first year of the same 
reign, a strong party prevailed in the house of com- 
mons ; and their efforts were not entirely confined, 
if we may credit the historians of those times, to 
serving their constituents faithfully, and providing 
for the welfare of the state. Among other bills 
which they proposed in their house, they carr4ed 
one to exclude from the crown the immediate heir 
to it ; an affair this of a very high nature ; and 
with regard to which it may well be questioned 
whether the legislative assemblies have a right to 
form a resolution without the express aqd declared 
concurrence of the body of the people. But both 
the crown and the nation were delivered from the 
danger of establishing such a precedent, by the in* 
terposition of the lords, who threw out the bill on 
the first reading. 

In the reign of king William the Third, a few 
years after the Revolution, attacks were made upon 
the crown from another quarter. A strong party 
was formed in the house of lords; and, as we may 
see in Bishop Burnet's History of his Own Times, 
they entertained very deep designs. One of their 
views, among others, was to abridge the royal pre- 
rogative of calling parliaments, and judging of the 

F 2 
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proper times of doing it.* They accordingly framed 
and carried in tlieir house a bill for ascertaiiring 
the sitting of parliament every year : bnt the bill, 
after it had passed in their honse^ was rejected by 
the commons.*!* 

' Again, we find that, a little after the accession of 
king George the First, an attempt was made by a 
party in the house of lords to wrest from the crown 
a prerogative which is one of its finest flowers, and 
is, besides, the only check it has on the dangerous 
views which that house (which may stop both 
money bills and all other bills) might be brought to 
entertain ; I mean the right of adding new mem* 
bers to it, and judging of the times when it may be 
necessary to do so. A bill was accordingly pre- 
sented, and carried, in the house of lords, for limit- 
ing the members of that house to a fixed number, 
beyond which it should not be increased ; but after 
great pains taken to insure tbe success of this bill, 
it was at last rejected by the commons. 
' lu fine, the several attempts which a majority in 
the house of commons have in their turn made to 
restrain, farther than it now is, the influence of the 

* They, besides, proposed to have all money bills stopped 
in their house till they had procured the right of taxing 
themselves, their own estates, and to have a committee of 
lords, and a certain number of the commons, appointed to 
confer together concerning the state of the nation: " which 
committee," says bishop Burnet, ** would soon have grown 
.to have been a council of state, that would have brought all 
afEairs under their inspection, and never had been proposed 
but when the nation was ready to break into civil wars."— 
See Burners Historj/, anno 1693. 

t Nov. 28, 1693. 
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ci'own arising from the distribation of preferments 
and other advantages, have been checked by the 
house of lords; and all place-bills have, from the 
beginning of this century,* constantly miscarried iu 
that house. 

Nor have these two powerful assemblies only 
succeeded in thus warding off the open attacks of 
each other on the power of the crown. Their co-i 
existence, and the principles upon which they are 
severally framed, have been productive of another 
effect much more extensive, though at first less at- 
tended to, — I mean the preventing even the making 
of such attacks ; and in times, too, when the crown- 
was of itself incapable of defending its authority ; 
the views of each house destroying, upon those oc-*' 
casions, t)ie opposite views of the other, like those 
positive «aod negative equal quantities (if I may be 
allowed the comparison), which destroy each othec 
on the opposite sides of an equation. 

Of this we have several remarkable, examples t 
for instance, when the sovereign has been a minon 
If we examine the history of other nations, especiallji: 
before the invention of standing armies, we shall 
find that the event we mention never failed to be 
attended with open invasions of the royal authority, 
or even sometimes with complete and settled divi.i 
sions of it. In England, on the contrary, whether 
we look at the reign of Richard 11. or that of Henry 
yi. or of Edward VL we shall see that the royal 
authority was quietly exercised by the eouncils thai 
were appointed to assist those prioces ; and when 

* Now the latt^thAt i«, the eighteenth. 
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they came of age, it was delivered over to them m- 
dimitiiiihed. 

But nothing so remarkable can he alleged on this 
subject as the manner in which the two houses have 
acted upon those occasions, when, tlie crown being 
without any present possessor, they had it in their 
power, both to settle it on what person they pleased, 
and to divide and distribute its effectual preroga« 
tives, in what manner, and to what set of men, 
they might think proper. Circumstances like these 
we mention have never failed, in other kingdoms, 
to bring on a division of the effectual authority of 
the crown, or even of the state itself. In Sweden, 
tot instance (to speak of a kingdom which has 
home the greatest outward resemblance to that of 
England) when queen Christina was put under a 
necessity of ab<iicating the crown, and it was trans- 
feiTcd to the prince who stood next to her in the 
line of succession, the executive authority in the 
state was immediately divided, and either distri- 
buted among the nobles, or assigned to the senate, 
into which the nobles alone could be admitted; 
and the new king was only to be a president over 
it. 

After the death of Charles the Twelfth, who died 
without male heirS| the disposal of the crown (the 
))Ower of which Cliarles the Eleventh had found 
means to render again absolute) returned to the 
fctates, and was settled on the princess Ulrica and 
the prince her husband. Bnt the senate, at the 
same tiiAe it thus settled the posifession of the 
crown, again assumed to itself the effectual autho- 
rity which had formerly belonged to it. The pri- 
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▼liege of assembling the states was vested in that 
body. They also secnred to themselves the power 
of making war and peace, and treaties with foreign 
powers, — the disposal of places, — ^the command of 
the army and of the fleet, — and the administratien 
of the public revenne. Their number was to consist 
of sixteen members. The majority of votes was to 
be decisive upon every occasion. The only privilege 
of the new king was to have his vote reckoned for 
two : and if at any time he should refuse to attend 
their meetings^ the business was- nevertheless to bt 
done as effectually and definitively without him.* 

• The senate had procured a seal to bt made; to be af&xa4 
to their ofiBcial resolutions, in case the king should refuse to 
lend his own. The reader will find more particulars con- 
cerning the former government of Sweden in the nineteenth 
chapter. 

Regulations of a similar nature had been made in Den- 
mark, and continued to subsist, with some variations, till 
the revolution which, in the seventeenth century, placed 
the-whole power of the state in the hands of the crows, 
without control. The different kingdoms into which Spain 
was formerly divided were governed in much the same 
manner. 

And in Scotland, that seat of anarchy and aristocratical 
feuds, the great offices in the state were not only taken from 
the crown, but they were moreover made hereditary in the 
principal families of the body of the nobles : such were the 
officea of high admiral, high steward, high constable, great 
chamberlftiua and justice general; this last office implied 
))owers analogotta to those of the chancellor and the ehief 
justice of the king's bench united. 

The king's minority, or personal weakness, or, in genv^ 
ral, the difficulties in which the state might be involvM, 
were circumstances of which the Scotdi leaders never fidleA 
to avail themselves Ibr invading the governing authority. 
A remarkable instance of the claims which they used to set 
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But, iu England, the revolution of the year 168^ 
was terminated iu a manner totally different. Those 
who at that interesting epoch had the guardianship 
of the crown, — those in whose hands it lay vacant, 
^-did not Doanrfest so much as a thought to split 
and parcel out its prerogative. They tendered it to 
a single indivisible possessor, impelled as it were by 
some secret power operating upon them, without 
any salvo, without any article to establisli the great- 
ness of themselves or of their familie:*.' it is true, 
those prerogatives destructive of public liberty, 
which the late king had assumed, were retrenched 
from the crown ; and thus far the two houses 
agreed. But as to any attempt to transfer to other 
lianas any part of the authority of the crown, no 
proposal was even made about it. Those branches 
df prerogative which were taken from the kingly 

forth on those occuions occurs in a bill that was framed in 
the year J 703, for settling the succession to the cxown^ after 
the demise of the queen, under the title of Ah Act for the 
Security qf the Kingdom. 

The Scotch parliament was to sit by its own authority 
every year, on the first day of November, and a4}oum itself 
as it should think proper. 

The king was to give his assent to all laws agreed to^ 
•nd offered by, the estates ; or commiscion proper cheers 
for doing the same. 

A committee of on&-and-thirty members, chosen by the 
parliament, were to be called the king's council, and govern 
during the recess, being accountable to the parliament. 
■ The king was not to make any foreign treaty without the 
consent of parliament. 

All places and offices, both civil and military, and aH 
1>ensions formerly given by the king, were ever after ta 
be given by parliament.— See Parliamentary Debates, 
mio I7US. 
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office were annihilated, and made to cease to exisi 
in the state ; and ail the executive authority that 
was thought necessary to be Continued in the go- 
vernment was, as before, left undivided in the 
crown. 

■ In the very same manner was the whole authority 
of the crown transferred afterwards to the princess 
who succeeded king William the Third, and who 
had no other claim to it but what was conferred on 
her by the parliament. And in the same manner 
again it was settled, a long time beforehand, on the 
princes of Hanover who succeeded her.* 

There is yet one more extraordinary fact, to 
which I desire the reader to give attention. — Not- 
withstanding all the revolutions we mention, al- 
though parliament hath sat every year since the 
beginning of this centuiy, and though they have 

* It may not be improper to observe here, as a farther 
proof of the indivisibility of the power of the crown (which 
has been above said to result from the peculiar frame of the 
English government), that no part of the executive autho* 
rity of the king is vested in his privy council, as it was in 
the senate of Sweden : the whole business centres in the 
sovereign ; the votes of the members are not even counted ; 
;md, in fact, the constant style of the law is, the king in 
council, and npt the king and council. A proviso is indeed 
sometimes added to some bills, .that certain acts mentioned 
in them are to be transacted by the king in council; but 
this is only a precaution taken in the view that the most 
important affairs of a great nation may be transacted with 
proper solemnity, and to prevent, for instance, all oblectkn^ 
that might, in process of time, be drawn from the uncer- 
tainty whether the king had assented, or not, to certain 
particular transactions. The king names the memben of 
the privy council, or excludes them, by causing their 
names to be struck out of the book. 
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oomtuitly enjoyed the most uulimited freedom 
both as to the subjects and the manner of thdr de- 
liberations, and numberless proposals have in con- 
sequence been made, — ^yet such has been the effici* 
ency of each house, in destroying, preventing, or 
qualifying the views of the other, that .the crown 
has not been obliged during all that period to make 
use, even once, of its negative voice ; and the last 
bill rejected by a king of England was that rcijeoted 
by king William the Third in the year 1692 for tri- 
ennial parliaments.* 

There occurs another instance yet more remark- 
able of this forbearing conduct of the parliament in 
regard to the crown, to whatever open or latent 
cause it may be owing, and how little their etprit de 
corps in reality leads them, amidst the apparent 
heat sometimes of their struggles, to invade iui 
governing executive authority : I mean the facility 
with which they have been prevailed upon to give 
up any essential branch of that authority, even 
after a conjunction^ of preceding circumstances had 
caused them to be actually in possession of it : a 
case this, however, that has not frequently hap* 
pened in the English history. After the restoration 
of Charles the Second, for instance, the parliament, 
of their own accord, passed an act (in the first year 
that followed that event) , by which they annihilated, 
at one stroke, both the independent legislative au- 
thority, and all claims to such authority, which they 
had assumed during the preceding disturbances : by 
the Stat. 13 Car. II. c. 1, it was forbidden^ under 

* He Msented a fyw yean aftertrards to that bUl, whan 
feveral amendments had been made ia it. 
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the penalty of a pratnunire, to affirm that either of 
the two houses of purliainent, or both jointly po8« 
sess, without the concurrence of the king, the 
legislative authority. In the fourth year after the 
Uestorat^n, another capital branch of the go?ern« 
lug authority of the crown was also restored to it.^ 
without any manner of struggle : by the stat. 16 
Car. II. c. 1, the act was repealed by which it had 
been enacted, that in case the king should neglecl 
to call a parliament once at least in three years, the 
peers should issue the writs for an election ; and 
that, should they neglect to issue the same, the 
constituents should of themselves assemble to elect 
a parliament. 

It is here to be observed, that, in the same reign, 
the parliament passed the Habeas Corpus Act, as 
well as the other acts that prepared for the same, 
and in general showed a jealousy in watching oyer 
the liberty of the subject, superior perhaps to what 
has taken place at any other period of the English 
history. This is another striking confirmation of 
what has been remarked in a preceding chapter, 
concerning the manner in which public disturbances 
have been terminated in England. Here we And a 
series of parliaments to have been tenaciously and 
perseveringly jealous of those kinds of popular uni- 
versal provisions, which great men in other states 
ever disdained seriously to think of, or give a place 
to, in those treaties by which internal peace was 
restored to the nation ; and at the same time these 
parliaments cordially and sincerely gave up those 
high and splendid branches of governing authority 
which the senates, or asserobliesLof great men who 
surrounded the uonarcbs \n other limited man* 
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archies, nerer t^eased anxiously to strive to assume 
to themselves — and which the tnonarchs, after ha- 
ving lost them, never were able to recover but by 
military violence, aided by surprise, or through na- 
tional commotions. All these are political singu- 
larities, certainly remarkable enough. It is a cir- 
cumstance in uo small degree conducive to the 
solidity of the executive authority of the English 
crown (which is the subject of this chapter), that 
those persons who seem to have it in their power 
to wrest the same from it, are even prevented from 
entertaining thoughts of doing so.* 

* I shall mention another instance of this real disin- 
terestcdness of the parliament in regard to the power of the 
crown ;— nay, of the stroog bent that prevails in that as- 
sembly to make the crown the general depositary of the 
executive authority of the nation ; I mean to speak of the 
manner in which they are accustomed to provide for the 
execution of such resolutions of an active kind as tliey may 
at times adopt : it is always by addressing the crown for 
that purpose, and desiring it to interfere with its own exe^ 
cutive authority. Even in regard to the printing of their 
Journals, the crov^n is applied to by the commons, with 
a promise of making good to it the necessary expenses.' 
Certainly, if there existed in that body any latent anxiety, 
any real ambition (I speak here of the general tenor of 
their conduct) to invest themselves with the executive au- 
thority in the state, they would not give up the providing 
by their own authority, at least for the object just men- 
tioned ; it might give them a pretence for having a set of 
oflSccrs bdonging to them, as well as a treasury of their 
own, and, in short, for establishing in their favour some sort 
of beginning or precedent; at the same time that a wish oa 
their part, to be the publishers of their own journals, could 
not be decently opposed by the crown, nor would be likely, 
to be disapproved by the public. To some readers the 
iael wcaxe cpeaking of mtt^ a<^^ar trifling ; to me it does 
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As another proof of the peculiar solidity of the 
power of the crowD, in England, maybe mentioned 
the facility, and safety to itself and to the state, 
with which it has at all times been able to deprive 
any particular subjects of their different offices, 
however overgrown and even dangerous their pri« 
vate power might seem to be. A very remarlcable 
instance of this kind occurred when the great duice 
of Marlborough was suddenly removed from all his 
employments. The following is the account given by 
dean Swift in his ** History of the Four Last Years 
of the Reign of Queen Anne.*' 

<' As the queen found herself under a necessity, 
either, on the one side, to sacrifice thgse friends 
who had ventured their lives in rescuing her out of 
the power of some whose former treatment she had 
little reason to be fond of— to put an end to the 
progress she had made towards a peace, and dis- 
solve her parliament; or, on the other side, by 
removing one person from so great a trust, to get 
clear of all her difficulties at once ; her majesty de- 

1 

not seem so : I confess I never see a paragraph in the news- 
papers, meniionifkg an address to (he crown for borrowing 
its executive prerogative in regard to the inconsiderable 
otject here alluded to, 'without pausing on the article. 
Certainly there roust exist causes of a very peculiar na- 
ture, which produce in an assembly possessed of so much 
weight, that remarkable freedom from any serious ambition 
to push their advantages farther— which inspire it with the 
great political forbearance we have mentioned, with so sin- 
cere an indifference in general, in regard to arrogating to 
themselves any branch of the executive authority of the 
crown : they really seem as if they did not know what to 
do with it after having acquired it, or of what kind of ler^ 
vice it may be to them. 
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termiiied upon the latter ezpedieut, as the shorter 
aud safer course ; and, duriug the recess at Christ- 
mas, sent the duke a letter, to tell hiin she had no 
fiirther occasion for his service. 

" There has not perhaps in the present age heea 
a clearer instance to show the instability of great* 
uess which is not founded on virtue : and it may be 
an instruction to princes who are well in the hearts 
of their people, that the overgrown power of any 
particular person, although supported by exorbitant 
wealth, can, by a little resolution, be reduced in 
a moment, without any dangerous consequences. 
This lord, who was, beyond all comparison, the 
greatest subject in Christendom, found his power, 
credit, and influence, crumble away on a sudden; 
and except a few friends aud followers, the rest 
dropped off in course,** &c. (B. I. near the end.) 

The ease with which such a man as the duke was 
suddenly removed, dean Swift has explained by the 
necessary advantages of princes who possess the 
affection of their people, and the natural weakness 
of power which is not founded on virtue. How- 
ever, these are very unsatisfactory explanations. 
The history of Europe, in former times, presents a 
continual, series of examples to the contrary. We 
see in it numberless instances of princes incessantly 
engaged in resisting in the field the competition of 
the subjects invested with the eminent dignities of 
the realm, who were not by any means superior to 
them in point of virtue— or, at other times, living 
in a continual state of vassalage under somef power- 
ful mau whom they durst not resist, and whose 
" power, credit, and influence," they would have 
found it far fiom possible to *' reduce in a mowenti 
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or crumble on a sudden,** by the sending of a single 
letter, even tliough assisted ** by a little resolution," 
to use dean Swift's expressions j and *' without any 
dangerous consequences." 

Nay, certain kings, such as Henry the Third of 
France, in regard to the duke of Guise, and James 
the Second of Scotland, in regard to the two earls 
of Donglas successively, had at last recourse to plot 
and assassination ; and expedients of a similar sud- 
den violent kind are the settled methods adopted 
by the Eastern monarchs ; nor is it ^-ery sure that 
they can always easily do otherwise.* 

Even in the present monarchies of Europe, not- 
withstanding the awful force by which they are 
outwardly supported, a discarded minister is the 
cause of more or less anxiety to the governing au- 
thority ; especially if, through the length of time he 
has been in office, he happens to have acquired a 
considerable degree of influence. He is generally 
sent and confined to one of his estates in the countiy^ 
which the crown names to him : lie is not allowed 
to appear at coart, nor even in the metropolis ; 

* We might also mention here the case of the empevor 
Ferdinand II. and- the duke of Walstcin, which seems to 
have at the time made a great noise in the world. The 
earls of Douglas were sometimes attended by a retinue of 
two thousand horse.— See Dr. Robertson's History qf Scot- 
land. The duke of Guise was warned, some hours before 
his death, of the danger of trusting his person iti the king's 
presence or house ; he answered. On n'oseroit. They durst 
not. 

If Mary, queen of Scots, had possessed a power analogous 
to that exerted by queen Anne, she might perhaps have 
avoided being driven into those instances of ill-conduct 
which were followed by such tragical consequencet. 
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much less is he suffered to appeal to the people in 
loud complaints, to make public speeches to the 
great men in the state, and intrigue among them ; 
and, in short, to vent his resentment by those bitter, 
and sometimes desperate methods, which, in the 
constitution of this country, prove in a great mea- 
sure harmless. 

But a dissolution of the parliament, that is, the 
dismission of the whole body of the great men in 
the nation, assembled in a legislative capacity, is a 
circumstance in the English government, in a much 
higher degree remarkable and deserving oar notice 
than the depriving any single individual, however 
powerful, of his public employments. When we 
consider in what an easy and complete manner such 
a dissolution is effected in England, we must bci- 
come convinced that the power of the crown bears 
upon foundations of very uncommon, though per- 
haps hidden strength ; especially, if we attend to 
the several facts that take place in other countries. 
In France, for example, we find the crown, not- 
withstanding the immense outward force by which 
it is surrounded, to use the utmost caution in its 
proceedings towards the parliament of Paris; an 
assembly only of a judiciary nature, without any 
legislative authority or avowed claim, and which, 
in short, is very far from having the same weight in 
the kingdom of France as the English parliament 
has in Elngland. The king never repairs to that 
assembly, to signify his intentions, or hold a lit de 
Justice, without the most overawing circumstances 
of military apparatus and preparation, constantly 
choosing to make his appearance amotig them rather 
^ as a general tUau as a kiug:« 
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And when the late king,* having taken a serious 
alarm at the proceedings of this parliament^ at 
length resolved upon their dismission, he fenced 
himself, as it were, with his army; and military 
messengers were sent with every circumstance of 
secrecy and dispatch, who, at an early part of the 
day, and at the same hour, surprised each member 
in his own house, causing them, severally to retire 
to distant parts of the country, which were de« 
scribed to them, without allowing them time to 
consider^ much less to meet, and hold any consulta- 
tion. 

But the person who is invested with the kingly 
office in England, has need of no other weapon, no 
other artillery, than the civil insignia of his dignity 
to effect a dissolution of the parliament. He steps 
into the midst of them, telling them that they are 
dissolved ; and they are dissolved : — ^he tells them 
that they are no longer a parliament ; and they are 
no longer so. Like the wand of Popilius,f a dis- 
solution instantly puts a stop to their warmest de- 
bates and most violent proceedings. The peremp** 
tory words by which it is expressed have no sooner 
met their ears^ than all their legislative faculties 
are benumbed : though they may still be sitting on 
the same benches, they look no longer on themselves 
as forming an assembly; they no longer consider 
each other in the light of associates or of colleagues. 
As if some strange kind of weapon, or a sudden 
magical effort, bad been exerted in the midst of 

• Louis the Ftfteentlu 

f A Roman ambassador, who stqjiped the anny of Antio- 
chns, kug of Syria.— Zicu UUt* lib. xlv. 
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\betn, all the bonds of their union are ctit off; find 
they hasten away, without having so much a» the 
thought of continuing for a single minute the dura- 
tion of their assembly.* 
To all these observations concerning the peculiaf 
' solidity of the authority of the crown in England, 

* Nor has London post-hones enough to drive them fa:^ 
imd near into the country, when the declaration, by which 
the parliament is dissolved, also mentions the calling of * 
new one. - ■ - 

A dissolution, When proclaimed by a common crier, 
assisted by & few beadles, is attended liy the very same 
effects. 

To the account of the expedient used by Louis XV. 
of France to effect the dismission of the parliament of 
Paris, we may add the manner in which the crown of 
Spain, more arbitrary perhaps than that of France, under- 
took some years ago to rid itself of the religious society 
of the Jesuits, whose political influence iand intrigues had 
grown to give it umbrage. 1 hey were seized by an armed 
force at the same minute of the same day, in every town or 
borough of that extensive monarchy, where they had re> 
sidence, in order to their being hurried away to ships that 
were waiting to carry them into another country ; the 
whole business being conducted with circumstances of se- 
crecy, of surprise, and of preparation, far superior to what 
is related of the most celebrated conspiracies mentioned in 
history. 

The dissolution of the parliament which Charles the Se- 
Y:ond had called at Oxford is an extremely curious event ; 
a very lively account of it is to be fouud in Oldmixon's 
History of England. 

If certain alterations, however imperceptible they may 
perhaps be at first to the public eye, ever take place, the 
period may come at which the crown will no longeic have it 
in its pouter to dissolve the parliament; that is to say, a 
dissolution will no longer be followed by the same e£^cts 
that it is at present. 
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I shall add another that is supplied by the whole 
series of the English history; which !s^ that though 
bloody broils and disturbances have often taken 
place in England, and war been often made against 
the king, yet it has scarcely ever been done, but by 
persons who positively and expressly laid cl^m to 
the crown. Even while Cromwell contended with 
an armed force against Charles the First, it was in 
the king's own name that he waged war against him. 
' The same objection might be expressed in a more 
general manner, and with strict truth, by saying 
that no war has been waged, in England, against 
the governing authority, except upon national 
grounds ; that is to say, either when the title to the 
crown has been doubtful, or when general com- 
plaints, either of a political or religious kind, hare 
arisen from every part of the nation. As instances^ 
of such complaints, may be mentioned those that 
gave rise to the war against king John, which 
ended in the passing of the Great Charter; the civil 
wars in the reign of Charles the First ; and the re- 
solution of the year 1689. From the facts just 
mentioned it may also be observed as a conclusion^ 
that the crown cannot depend on the great security 
we have been describing any longer than it continues 
to fulfil its engagements to the nation, and to re- 
spect those laws which form the compact between 
it and the people. And the imminent dangers, or 
at least the alarms and perplexities, in which the 
kings of England have constantly involved them- 
selves, whenever they have attempted to struggle 
against the general sense of the nation, manifestly 
show that all that has been above obsei*ved, con- 
cerning the security and remarkable stalulity some- 

VOL. II. o 
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bow annexed to their oflSce, is to be audentood» 
not of the capricious power of the mao^ bat of the 
lawful autliority of the head of the state.* 

Second Part of the Chapter. 

There is certainly a very great degree of siDgiilarit]^ 
in all the circumstances we have been describliig 

■ 

• One more obsenration may be made on the to^wtt 
which is, that when the kingly dignity ha* hmppeoitA in 
England to be wrested from the possessor, throu^ aome 
revolution, it has been recovered or strnggled for, with 
more difficulty than in other countries: in all thetrther 
countries upon earth, a king, tie Jure (by elaim), possemt 
advantages in regard to the king in being, much superior 
io^ those of which the same circumstance may be productive 
in* EIngland. The power of the other sovereigns in the 
world is not so securely established as that of an Bnglidi 
king ; but then their charaeter is more indelible ; that it ta 
say — till their antagonists have succeeded in cutting off 
them and their Cunilies, they possess, in a high degree, a 
power to renew those daims and disturb the state. Thoee 
family pleas or claims of priority, and, in general, those 
arguments to which the bulk of mankind have agreed to 
allow so much weight, cease almost entirely to be of any 
effect in England, against the person actually invested with 
the kingly office, as soon as the constitutional parts and 
springs have begun to move, and, in short, as soon at 
the machine of the government has once begun to be in ftall 
play. An universal general ferment, similar to that whidi 
produced th^ former disturbances, is the only time of real 
danger. 

The remarkable d^ree of internal national quiet, whidis 
for very near a century past, has followed the revolutimi 
of the year 1669, >* * strong proof of the truth of the ob> 
servations above made; nor do I think diat, all cixcuni-' 
stances being oontidexed^ any other country can produce the 
like instance. 
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here : those persons who are acquainted with the 
history of other countries cannot but remark with 
surprise that stability of the power of the English 
crown — that mysterious solidity, that inward bind- 
ing strength with which it is able to carry on with 
certainty its legal operations, amidst the clamorous 
struggle and uproar with which it is commonly 
surrounded, and without the medium of any armed 
threatening force. To give a demonstration of the 
manner in which all these things are brought to 
bear and operate, it is not, as I said before, my de- 
sign to attempt here; the principles from which 
such demonstration is to be derived, suppose an in- 
quiry into the nature of man, and of human affairs, 
which rather belongs to philosophy (though to a 
branch hitherto unexplored) than to politics; at 
least such an inquiry certainly lies out of the sphere 
of the common science of politics.* However, I 
had a very material reason for introducing all the 
above-mentioned facts concerning the peculiar sta- 
bility of the governing authority of England, iuas» 
much as they lead to an obseiTation of a most im- 
portant political nature ; which is, that this stability 
allows several essential branches of English liberty 
to take place, which, without it, could not exist. 
For there is a very essential consideration to be 
made in every science, though speculators are 
sometimes apt to lose sight of it, which is this*— in 

• It may, if the reader pleases, belong to the science ol 
metapolUicSt in the same sense as we say metaphysics j that 
is, the science of those things which lie beyond physical or 
substantial things. A few more words are bestowed upon 
the same subject in the advertisemeut, or preface, at th^ 
head of this work. 
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order that things may have existence, they mast be 
posiible ; iu order that political regulations of any. 
kind may obtain their effect, they must imply no 
direct contradiction, either open or hidden, to the. 
nature of things, or to the other circnmstancef of 
the government. In reasoning from this principle, 
we shall find that the stability of the governing 
ezecntive authority in England, and the weight it 
gives to the whole machine of the state, have 
actually enabled the English nation, considered as 
a free nation, to enjoy several advantages which 
would really have been totally unattainable in the 
other states we have mentioued in former chapters, 
whatever degree of public virtue we might even 
suppose to have belonged to the men who acted in 
those states as the advisers of the people, or, in. 
general, who were intrusted with the business of 
framing the laws. 

One of these advantages resulting from the soli- 
dity of the government, is, the extraordinary per- 
sonal freedom which all ranks of individuals in 
England enjoy at the expense of the governing 
authority. In the Roman commonwealth, for in- 
stance, we behold the senate invested with a num- 
ber of powers totally destructive of the liberty of 
■the citizens : and the continuance of these powers 
was, no doubt, in a great measure, owing to the 
treacherous remissness of those men to whom the 
people trusted for repressing them, or even to their 
determined resolution not to abridge those preroga- 
tives. Yet, if we attentively consider the constant 
situation of affairs in that republic, we shall find, 
that though we should suppose those persons to hav^ 
been ever so truly attached to the cause of th^ 



THE CONSTITUTION. 125 

people, it would not really have beeu possible for 
them to procure to the people an entire security. 
The right enjoyed by the senate, of suddenly naming 
a dictator with a power unrestrained by any law^ or 
of investing the copsuls with an authority of much 
the same kind, and the power rt at times assumed 
-of making formidable examples of arbitraiy justice, 
were resources of which the republic could not, 
perhaps, with safety have been totally deprived :> 
and though these expedients frequently were used 
to destroy the just liberty of the people, yet they 
were also very often the means of preserving the 
commonwealth. 

Upon the same principle we should possibly find 
that the ostracism, that arbitrary method of banish- 
ing citizens, was a necessary resource in the republic 
of Athens. A Venetian noble would perhaps also 
confess, that, however terrible the state inquisition, 
established in his republic, may be even to the 
nobles themselves, yet it would not he prudent en- 
tirely to abolish it ; and we do not know but a 
minister of state in France, though ever so virtuous 
and moderate a man, would say the same with re- 
gard to secret imprisonments, the leUres de cachet^ 
and other arbitrary deviations from the settled 
course of law,. which often take place in that king- 
dom, and in the other monarchies of Europe. No 
doubt, if he was the man we suppose, he would 
confess that the expedients mentioned have in 
numberless instances been basely prostituted to 
gratify the wantonness and private revenge of mi- 
nisters, or of those who had any interest with them ;- 
but still, perhaps he would continue to give it as his 
opinion, that the crown, notwithstanding its a^i^-^ 
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rently immense strength, conld not avoid recarring 
at limes to expedients of this Icind ; mnch less could 
it publicly and absolutely renounce them for ever. 

It is therefore a most advantageous circumstance 
In the English government, that. its security renders 
all such expedients unnecessary, and that the repre- 
,sentatives of tlie people have not only been con* 
stantly willing to promote the public liberty, but 
that the general situation of affairs has also enabled 
Cfiem to carry their precautions so far as they have 
done. And, indeed, when we consider what prero- 
gatives the crown, in England, has implicitly re* 
nounced ; that, in consequence of the independence 
conferred on the judges, and of the method of trial 
bjr Jury, it is deprived of all means of influencing 
the settled course of the law both in civil and cri- 
minal matters ; that it has renounced all power of 
seizing the property of individuals, and even of re- 
straining, in any manner whatsoever, and for the 
shortest time, the liberty of their persons — we do 
not know which we ought most to admire, whether 
the public virtue of those who have deprived the 
supreme executive power of all those dangerous 
prerogatives, or the nature of that same power, 
which has enabled it to give them up without ruin 
to Itself— whether the happy frame of the English 
goveniment, which makes those in whom the people 
trust, continue so ^thful to the discharge of their 
duty, or the solidity of that same government, which 
can a^ord to leave to the people so extensive a de- 
gree of freedom.* 

* At the times of the inrasions of the Pretenderi assisted 
try the foxce of hostile nations, the Habeas Corpus Act 
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AgaiDy the liberty of the press, that great advan- 
tage eDJoyed by the English nation, does not exist in 
any of the other monarchies of Europe, however 
well established their power may at first seem to be ; 
and it might even be demonstrated that it cannot 
exist in them. The most watchful eye, we see, is 
constantly kept in those monarchies upon every kind 
of publication ; and a jealous attention is paid even 
to the loose and idle speeches of individuals. Much 
unnecessary trouble (we may be apt at first to think) 
is taken upon this subject: but yet if we consider 
how uniform is the conduct of all those govern- 
ments, how constant and unremitted are their cares 
in those respects, we shall become convinced, with- 
out looking farther, that there must be some sort 
of necessity for their, precautious. 
In republican .states, for reasons which are at bot- 

was indeed suspended (which by the bye may serve aa one 
proof, that, in proportion as a government is in danger, it 
becomes necessary to abridge the liberty of the subject) x 
but the executive power did not thus of itself stretch its 
own auUiority; the precaution was deliberated upon and 
taken by the representatives of the people; and the de> 
taining of individuals in consequence of the suspension of 
the act was limited to a certain fixed time. Notwith- 
standing the just fears of internal and hidden enemies which 
the circumstances of the times might raise, the deviation 
firom the former course of the law was carried no farther 
than the single point we have mentioned. Persons detained 
by order of the government were to be dealt with in the 
same manner as those arrested at the suit of private indivl* 
duals : the proceedings against them were to be carried oa 
no otherwise than in a public place : they were to be tried 
. by their peers, and have all the usual legal means of de* 
. fence allowed to them, such as calling of witnesses, peremp- 
tory challenge of juries, Ac. 
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torn the same as in the before-mentioned gorern- 
mentSy the people are also kept nnder the greatest 
restraints by those who are at the head of the state. 
In the Roman commonwealth, for instance, the 
Uberty of writing was carbed by the severest laws :* 
with regard to the freedom of speech, things were 
bnt littl* better, as we may conclude from several 
facts; and many instances may even be produced 
of the dread with which the private citizens, npon 
certain occasions, communicated their political opi- 
nions to the consuls, or to the senate. In the Ve- 
netian republic, the press is most strictly watched ; 
nay, to forbear to speak in any matter whatsoever 
of the conduct of the government, is the funda- 
mental maxim which they inculcate on the minds 
of the people throughout their dominious.-f- 

* The law of the Twelve Tablet had established tKoi 
punishment of death against the author of a libel : nor was 
it by a trial by jury that they determined what was to be 
called a libel. ** Si quis carmen occentassit, actitassit, con- 
didissit, quod alteri flagitium faxit, capital esto." 
; t Of this I have myself seen a proof somewhat singular, 
which I b^ leave of the reader to relate. Being, in the 
year 1766, at Bergamo, the first town of the Venetian 
vtate, as you come into it from the state of Milan, about a 
hundred and twenty miles distant from Venice, I took a 
walk in the evening in the neighbourhood of the town, 
and wanting to know the names of several places which I 
■aw at a distance, I stopped a young countryman to ask for 
informati<m. Finding him to be a sensible young man, I 
entered into some fiwther conversation with him ; and as 
he had himself a great inclination to see Venice, he asked 
me whether I proposed to go there ^ I answered that I 
did : on which he immediately warned me, when I waa «t 
Venice, not to speak of the prince {del prencipe) t an sp. 
peVatioa aasum^d by the Venetian govenun^t, in order, at 
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With respect therefore to this point, it may again 
be loolced upon as a most advantageous circum- 
stance in the English government, that those who 
have been at the head of the people have not only 
been constantly disposed to procure the public 
liberty, but also that they have found it possible 
for th(^m to do so^ and that the remarkable strength 
and steadiness of the government have admitted of 
that extensive freedom of speaking aud writing 
which the people of England enjoy. A most adv 
vantageous privilege this ! which, aflbrding to every 
man a mean of laying his^ complaints before th6 
public, procures him almost a certainty of redress 
against any act of oppression that he may have been 
exposed to : and which leaving, moreover, to every 
subject a righ( to give his opinion on all public mat- 
ters, and, by thus influencing the sentiments of the 
nation, to influence those of the legislature itself 
(which is sooner or later obliged to pay a deference 
to them), procures to him a sort of legislative au- 
thority of a much more efficacious and beneficial 
nature than any formal right he might enjoy of 
voting by a mere u^a or nay, upon general proposi*- 
tious suddenly offered to him, and which he could . 

I suppose, to convey to the people a greater idea of their 
union among themselves. As I wanted to hear him talk 
farther on the subject, I pretended to be entirely ignorant 
in that xespect, and asked- for what reason I must not speak 
of the prince ? But he (after the manner of the common 
people in Italy, who, when strongly affected by any thing, 
rather choose to express themselves by some vehement ges- 
ture than by words) ran the edge of his hand, with great 
qui(duiess, along his neck, meaning thereby to express, that 
being strangled, or having onels' throat cut, was the instant . 
consequence of taking such liberty. 

G ^ 
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htLve neither a sbare in framing, nor any opporttt- 
nity of objecting to and modifying. 

Such a privilege, by supporting in the peofde a 
continual sense of their security, and affording Uiem 
nfidoubted proofs that the government, whatever 
tnay be hs form, is ultimately ^designed to insure 
the happiness of thosje vrho live under it, n both 
one of the greatest advantages of freedom, and its 
surest characteristic. The kind of security, as to 
their persons and possessions, virhich subjects, who 
are totally deprived of that privilege, enjoy at par> 
ticular times, under other governments, perhaps 
may entitle them to look upon themselves as the 
well administered property of masters who rightly 
understand their own interests ; but it is the right 
of canvassing without fear the condOQt of those who 
are placed at their head, which constitutes a free 
nation.* 

The unbounded freedom of debate, possessed* by 
the English parliament, is also a consequence of the 
peculiar stability of the government. All sovereigns 
have agreed in their jealousy of assemblies of tiiis 
kind, in their dread of the pririleges of assemblies 
who attract in so high a degree the attention of the 
rest of the people— -who in a course of time become 
connected by so many essential ties with the b«lk 
of the nation, and acquire so much real influence 
hy the essential share they mudt needs have in the 

« If we ocnuider the gremt advantagec to puUic liberty 
which result flrom the inctltation of the trial by Jury, and 
from the liberty of the pren, we shall find England to be 
in reality a more democratical state than any other we are 
#equainted with. The Judicial power, and the oenaorial 
power, are vetted in the people. 



^ 
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m^nagemcut of public affairs, and by the emioeut 
services, iu short, which they are able to perform 
to the coinmuQity. * Hence it has happeiied that 
monarchs, or single rulers, in all countries, haye 
endeavoured to dispense with the assistance of 
assemblies lilte those we mention, notwithstanding 
the capital advantages they might have derived from 
their services towards the good government of the 
state ; or, if the circumstances of the times have 
rendered it expedient for them to call such assem- 
blies together, they have used the utmost endea- 
vours iu abridging those privileges and legislative 
claims which they soon found to prove so hostile to 
their security : in short, they have ever found it im- 
practicable to place an Unreserved trust in public 
meetings of this kind. 

We may here name Cromwell, as he was sup- 
ported by a numerous army, and possessed more 
power than any foreign monarch who has not been 
secured by an armed force. Even after he had 
purged, by the agency of colonel Pride and two 
regiments, the parliament that was sitting when his 
power became settled, thereby thrusting out all bis 
opponents, to the amount of about two hundred, ha 
soon found his whole authority endangered by the 
proceedings of those who remained, and was under 
a necessity of turning them out in the military 
manner with which every one is acquainted. Find- 

• And which they do actually perform, till they are able 
to throw off the restraints of impartiality and moderation 
— « thing which, being men, they never fail to do when 
their influence is generally established, and proper oppor- 
tunities oflier. Sovereigns know these thin^, and dread 
them* 
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Ing still a meetiDg^of this kind highly expediest to 
legalize his military authority, he called together 
that assembly which was called Bareb<me*s parlia- 
ment. . He had himself chosen the members of this 
parliament, to the number of about a hundred and 
twenty, and they had sererally received the sum- 
moDi ^om him; yet notwithstanding this circum- 
stance, and the total want of personal weight in 
most of the members, he began, in a very few 
months, and in the midst of his powerful victorious 
army, to feel a serious alarm at their proceedings ; 
he soon heard them talk of their own divine com- 
mission, and of the authority they had received from 
the Lord; and, in short, finding he could not trust 
them, he employed the offices of a second colonel, 
to effect their- dismission. Being now dignified 
with the legal appellation of Protecior, he ventured 
to call a parliament elected by considerable parts of 
the people ; but though the existence of this par- 
liament was grounded, we might say grafted, upon 
his own, and though bands of soldiers were even 
posted in the avenues to keep out all such members 
as refused to take certain personal engagements to 
him, he made such haste, in the issue, to rid him- 
self of tbeir presence, as to contrive a mean quibble 
or device to shorten the time of their sitting by ten 
or twelve days.* To a fourth assembly he agsun 
applied; but though the elections had been 80 
managed as to procure him a formal tender of the 



* They were to have gitten five months ; but Cromw^ 
pretended that the months were to consist of only twenty- 
eight days, as this was the way of reckoning time used in 
paying the army and the fleet. 
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crown duriog the first sitting, he put an end to the 
second with resentment and precipitation.* 

The example of the Roman emperors, whose 
power was outwardly so prodigious, may also be 
introduced here. They used to show the utmost 
jealousy in their conduct with respect to the Roman 
senate ; and that assembly, which the prepossession 
of the people, who looked upon it as the ancient 
remains of the republic, had made it expedient to 
continue, were not suffered to assemble but under 
the drawn scimitars of the praetorian guards. 

Even the kings of France, though their authority 
is so unquestioned, so universally respected, as well 
as strongly supported, have felt frequent anxiety 
from the claims and proceedings of the parliament 
of Paris, an assembly of much less weight than the 
English parliament. The alarm has been men- 
tioned which Louis XV. at last expressed conceni- 
ing their measures, as well as the expedient to 
which he resorted, to free himself from their pre- 
sence : and when his successor thought pr/oper to 
call again this parliament together, a measure 
highly prudent in the beginning of his reign, every 
jealous precaution was at the same time taken to 
abridge those privileges of deliberating and remonw 
strating, upon which any distant claim to, or stmg- 

• The history of the conduct of the deliberating and de* 
bating assemblies we are alluding to, in regard to the num- 
archs* or single rulers of any denomination* who summon 
them together, may be expressed in very few words. If 
the monarch is unarmed, they over-rule him so as almost 
entirely to set him aside : if his power is of a military Ktn4« 
they form connexions with the army. 
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gle for, a share of the supreme authority, might be* 
grounded. 

It may be objected that the pride of kings or 
single rulers makes them averse to the existence of 
assemblies like those we mention, and despise the 
capital services which they might derive from theiU 
for the good government of their kingdoms. I grant 
it may in some measure be so. But if we inquire 
into the general situation of aflfairs in diflferent 
states, and into the examples with which their his- 
tory supplies us, we shall also find that the pride 
of those kings agrees in the main with the interest 
amd quiet of their subjects, and that their prevent- 
ing the assemblies we speak of fh>m meeting, or, 
when met, from assuming too large a share in the 
management of public affairs, is, in a great mea- 
sure, mntter of necessity. 

We may, therefore, reckon it as a very great ad- 
vantage, that, in England, no such necessity exists. 
Such is the frame of the government, that the 
supreme executive authority can both give leave to 
assemble, and show the most unreserved trust, 
when assembled, to those two houses which concur 
together to form the legislature. 

These two houses, we see, enjoy the most com- 
plete freedom in their debates, whether the subject 
he grievances y or regulations concerning government 
matters of any kind : no restriction whatever is 
laid upon them; they may start any subject they 
please. The crown is not to take any notice of their 
deliberations : its wishes, or even its name, are not 
to be introduced in the debates: and, in short, 
what makes the freedom of deliberating, exerdaed 
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by the two houses, really UDlimitedy is the privilege, 
or sovereignty we may say, enjoyed by each within 
its own walls, in consequence of which, nothing 
done or said in parliament is to be questioned in 
any place out of parliament. Nor will it be pre- 
tended by those persons who are acquainted with 
the English history, that these privileges of parlia- 
ment we mention are nominal privileges, only pri- 
vileges upon paper, which the crown has disre- 
garded whenever it has thought proper, and to the 
violations of which the parliament have used very 
tamely to submit. That these remarkable advan- 
tages'— -this total freedom from any compulsion or 
even fear, and, in short, this unlimited liberty of 
debate, so strictly claimed by the parliament, and 
so scrupulously allowed by the crown— should be 
exercised, year after year, during a long course of 
time, without producing the least relaxation in 
the execution of the laws, the smallest degree of 
anarchy— -are certainly very singular political phse- 
nomena. 

It may be said, that the remadcable solidity of 
the governing executive authority, in England, ope- 
rates to the advantage of the people with respect to 
the objects we mention, in a two-fold manner. In 
the first place, it so far takes from the great men in 
the nation all serious amMtion to invade this au- 
thority, that their debates do not produce such 
anarchical and more or less bloody struggles as have 
very frequently disturbed other countries. In the 
second place, it inspires those great men with that 
salutary jealousy of the same authority, which leads 
them to frame such effectual provinons for laying 
it under proper restrsdnts. On which I shaU ob«> 
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Ktve, by way of a short digression, that this di* 
stinguitthed stability of the executive aotbority of 
the English crown affords an explanation of the 
peculiar manner in which public commotions 
have constantly been terminated in England, 
compared with the manner in which the same 
events have been concluded in other kingdoms. 
When I mentioned, in a former chapter, this 
peculiarity in the English government, I mean 
the accuracy, impartiality, and universality of the 
provisions by which peace, after internal distur- 
bances, has been restored to the nation, I confined 
my comparisons to instances drawn from republican 
governments, purposely postponing to say any thing 
of governments of a monarchical form, till I had 
introduced the very essential observation contained 
in this chapter, which is, that the power of crowm, 
in other monarchies, has not been able, by itself, to 
produce the same effects it has in England — that is, 
has not been able to inspire the great men in the 
state with any thing like that salutary jealousy we 
mention, nor of course to induce them to unite in 
a real common cause with the rest of the people. 
In other monarchies,* those men who, during the 
continuance of the public disturbances, were at the 
head of the people, finding it in their power in the 
issue, to parcel out, more or less, the supreme go- 
verning authority (or even the state itself), and to 
transfer the same to themselves^ constantly did so, 

* I mean before the introduction of those Dumerout 
standing armies which are now kept by all the crowns of 
Europe : since that epoch, which is of no very ancient date, 
no treaty has been entered into by those crowns with any 
iubjeots. 
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ID the same manner, and for the very same reasons, 
as it happened in the ancient commonwealths; 
those monarchical goyemments being in reality, so 
far as that, of a republican nature : and the govern- 
ing authority was left, at the conclusion, in the 
same undefined extent it had before.* But in Eng- 
land, the great men in the nation finding themselves 
in a situation essentially diflferent, lost no time in 
pursuits like those in which the great men of other 
countries used to indulge themselves on the occa- 
sion we mention. Every member of the legislature 
plfunly perceived, from the general aspect of affairs, 
and his feelings, that the supreme executive autho- 
rity in the state must in the issue fall somewhere 
undivided, and continue so.: and being moreover 
sensible, that neither personal advantages of any 
kind, nor the power of any faction, but the law 
alone, coald afterwards be an effectual restraint 
upon its motions, they had no thoaght or aim left, 
except to frame with care those laws on which their 
own liberty was to continue to depend, and to re- 
strain a power which they judged it so impracticable 
,to transfer to themselves or their party, or to ren- 
der themselves independent of. These observa- 
.tions I thought necessary to be added to those in 
the fifteenth chapter, to which I now refer the 
i*eader. 

Nor has the great freedom of canvassing poli- 
tical subjects we have described, been limited to 



• As a remarkable instance of such a treaty, may be 
mentioned that by which the war for the public good was 
terminated in France. See the note in page 36 of the first 
volume of this work. 
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tbe members of the legislature, or confined to the 
walls of Westminster, that is, to the exclnsiTe spot 
on which the two honses meet : the like pri^ege 
la allowed to the other orders of the people ; and a 
full scope is given to that spirit of party, and a 
complete security insured to those numerous and 
irregular meetings, which, especially when directed 
10 matters of governmeut, create so much uneasi- 
ness in the sovereigns of other countries. Indivi- 
duals even may, in such meetings, take an active 
part for procuring the success of those public steps 
which they wish to see pursued ; they may frame 
petitions to be delivered to the crown, or to both 
houses, either to procure the repeal of measures 
already entered upon by government, or to prevent 
the passing of such as are under consideration, or 
to obtain the enacting of new regulations of any 
kind ; they may severally subscribe their names to 
such petitions : the law sets no restriction on their 
numbers ; nor has it, we may say, taken any pre- 
caution to prevent even the abuse that might be 
* made of such freedom. 

That mighty political engine, the press, is also 
at their service ; they may avail themselves of it to 
advertise the time and place, as well as the intent, 
of the meetings, and moreover to set off and incul- 
cate the advantages of those notions which they 
wish to see adopted. 

Such meetings may be repeated ; and every indi- 
vidual may deliver what opinion he pleases on the 
proposed subjects, though ever so directly opposite 
to the views or avowed designs of the government. 
The member of the legislature may, if he chooses, 
have admittance among them, and again enforce 
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those topics which have not obtained the success 
he expected in that house to which he belongs. 
The disappointed statesman, the minister turned 
out, also find the door open to them : they may 
bring In the whole weight of their inflnenoe and of 
their connexiouB : they may exert every nerve to 
enlist the assembly in the number of their sup- 
porters: they are bidden to do their worst: they 
fiy through the country from one place of meeting 
to another: the clamour increases: the constitu- 
tion, one may think, is going to be shaken to its 
very foundations : — but these mighty struggles, by 
some means or ocher^ always find a proportionate 
degree of re-action; new diflSculties, and at last 
insuperable impediments, grow up in the vray of 
those who would take advantage of the general 
ferment to raise themselves on the wreck of the 
governing authority: a secret force exerts itself, 
which gradually brings things back to a state of 
moderation and calm ; and that sea so stormy, to 
appearance so deeply agitated, constantly stops 
at certain limits which it seems as if it wanted the 
power to pass. 

The impartiality with which justice is dealt to all 
orders of men in England, is also in great measure 
owing to the peculiar stability of the government : 
the very remarkable, high degree, to which this 
impartiality is carried, is one of those things, which, 
being impossible in other countries, are possible 
under the government of this country. In the an- 
cient commonwealths, from the instances that hare 
been introduced in a former place, and from others 
that might be quoted, it is evident that no redress 
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was to be' obtained for the actis of injustice or op^ 
pi*e8siou committed by the men possessed of infla- 
ence or wealth, upon the inferior citizens. In the 
monarchies of Europe, in former times, abuses of a' 
like kind prevailed to a most enormous degree. In 
our days, notwithstanding the great degrees of 
strength acquired by the different governments, it 
is matter of the utmost difficulty for subjects of 
the inferior classes to obtain the remedies of the 
law against certain individuals ; in some countries it 
is impossible, let the abuse be ever so flagrant ; an 
open attempt to pursue such remedies being more- 
over attended with danger. Even in those mon- 
archies of Europe in which the government is sup- 
ported both by real strength, and by civil institu- 
tions of a very advantageous nature, great dififer- 
ences- prevail between individuals in regard to the 
facility of obtaining the remedies of the law : and 
to seek for redress, is at best, in many cases, so 
arduous and precarious an attempt, as to take from 
Injured individuals all thoughts of encountering 
the difficulty. Nor are these abuses we mention, 
in the former or present governments of Europe, to 
be attributed only to the want of resolution in the 
heads of those governments. In some countries, 
the sovereign, by an open design to suppress these 
abuses, would have endangered at once his whole 
authority; and in others, he would find obstruc- 
tions multiply so in his way, as to, compel him, per- 
haps very quickly, to drop the undertaking. How 
can a monarch, alone, make a persevering stand 
against the avowed expectations of all the great 
men by whom he is surrounded^ and against the 
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loud claims of powerful classes of individuals ? In 
a commonwealth, what can the senate do when 
they find that their refusing to protect a powerful 
offender of their own class, or to indulge some 
great citizen with the impunity of his friends, is 
likely to be productive of serious divisions among 
themselves, or perhaps of disturbances among the 
people ? 

. If we cast our eyes on the strict and universal 
impartiality with which justice is administered in 
England, we shall soon become convinced that 
some inward essential difference exists between 
the English government and those of other coun- 
tries, and that its power is founded on causes of a 
distinct nature. Individuals of the most exalted 
rank do not entertain so much as the thought to. 
raise the smallest direct opposition to the opera-, 
tion of the law. The complaint of the meanest 
subject, if preferred and supported in the usual way, 
immediately meets with a serious regard. The op- 
pressor of the most extensive influence, though in 
the midst of a train of retainers, nay, though in 
the fullest flight of his career and pride, and sur- 
rounded by thousands of applauders and partisans, 
is stopped short at the sight ^f the legal paper 
which is delivered into his hands ; and a tipstaff is 
sufficient to bring him away, and produce him be- 
fore the bench. 

Such is the greatness, and such the uninterrupted 
prevalence of the law ;• such is, in short, the con- 
tinuity of omnipotence, of resistless superiority, it 

• Lex magna est, et pnevaleUt. 
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exhibits, that the extent of its eflfects at length 
ceases to be a subject of observation to the pabUc> 

Nor are great or wealthy men to seek for redress 
or satisfaction of any kind, by any other means - 
than soch as are open to all ; even the sovereign 
has bound himself to resort to no other ; and expe- 
rience has shown that he may without danger trost 
the protection of his person, and of the places of 
his residence, to the slow and litigions assistance of 
the law.* 

Another very great advantage attending the re- 
markable stability of the English government, is, 
that the same is effected without the assistance ojf 
an armed standing force: the constant expedient 
this of all other governments. On this occasion I 
shall introduce a passage of doctor Adam Smith,t 
in a work published since the present chapter was 
first written, in which passage an opinion certainty 
erroneous is contained : the mistakes of persons <tf 
his very great abilities deserve attention, l^is gen- 
tleman, struck with the necessity of a suffldent 
power of redaction, of a sufficient strength, on the 
side of government, to resist the agitations at« 
tendant on liberty, has looked round, and judged 
that the English government derived the singular 
stability it manifests from the standing force it has 
at its disposal : the following are his expressions : 

* I remember, soon after my first coming to this ^un- 
try, I took notice of the boards set up ttova place to place 
behind the endosxire of Richmond park—*' Whoever tres- 
passes upon this ground will be prosecuted,** 

t An Inquiry into the bfaturt and Causes qfthe Wealtk. 
qT Nations, book v. chap. L 
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*' To a sovereign who feels himself supported, not 
only by the natural aristocracy of the country, but 
by a well-regulated standing army, the rudest, the 
most groundless, and the most licentious remon- 
strances can give little disturbance. He can safely 
pardon or neglect them, and his consciousness of 
his superiority naturally disposes him to do so. 
Thai degree of liberty which approaches to licen" 
thusness, can be tolerated only in countries where 
the sovereign is secured by a well-regulated standing 
army,** * 

The above positions are grounded on the notion, 
that an army places in the hands of the sovereign a 
united irresistible strength, a strength liable to no 
accidents, difficulties, or exceptions; a supposition 
this, which is not conformable to experience. If a 
sovereign was endued with a kind of extraordinary 
^wer attending on his person, at once to lay under 
water whole legions of insurgents, or to repulse 
and sweep them away by flashes and shocks of the 
electrical fluid, then indeed he might use the great 
forbearance above described : — though it is not 
perhaps very likely he would put up with the rude 
and groundless remonstrances of his subjects, and 
with their licentious freedom, yet he might, with 
safety, do or not do so, at his own choice. But an 
army is not that simple weapon which is here sup- 



* The author*! design, in the whole passage, is to show 
that standing armies, under proper restrictions, cannot be 
hurtful to public liberty; and may in some cases be useful 
to it, by freeing the sovereign from any troublesome jea- 
lousy in r^ard to this liberty. 
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posed. It is formed of officers and soldiers who 
feel the same passions with the rest of the peopk| 
— the same dispositioo to promote their own io- 
terest and importance, when they find out thdr 
strength, and proper opportanities offer. What 
will therefore be the resource of the sovereign, if 
into that army, on the assistance of which he re- 
lies, the same party spirit creeps, by which his 
other subjects are actuated ? Where will he take 
vefnge, if tlie same political caprices, abetted by 
the serious ambition of a few leading men,— the 
same restlessness, and at last perhaps the same 
disaffection, — begin to penrade the smaller kingdom 
of the army, by which the main kingdom or nation 
it agitated ? 

. The prevention of dangers like those jnst men-* 
tioned constitutes the most essenUal part of the 
precautious and state-craft of rulers, in those go- 
vernments which are secured by standing armed 
forces. Mixing the troops formed of natives with 
foreign auxiliaries, dispersing them in numerous 
bodies over the country, and continually shifting 
their quarters, are among the methods that are 
vsed ; which it does not belong to our subject to. 
enumerate, any more than the extraordinary expe- 
dients employed by the Eastern monarchs for the 
same purposes. But one caution, very essentud to- 
be mentioned here, and which the governments we 
allude to never fail to take before every other, is to 
retrench from their unarmed subjects a freedom, 
which, transmitted to the soldiery, would be at- 
tended with §uch fatal consequences; hindering 
such bad examples from being communicated, to 
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those in whose hands their power and life are 
trusted, is what every notion of ietf-fireservatlon 
suggests to them ; every weapon is accordingly ex* 
erted to suppress the rising and spreading of so 
awful a contagion. 

In general, it may be laid down as a maxim, 
that, where the sovereign looks to his army for the 
security of his person and authority, the same mill* 
tary laws by which this army is kept together, must 
be extended over the whole nation ; not in regard 
to military duties and exercises, but certainly in 
regard to all that relates fo the respect due to the 
sovereign and to his orders. The martial law, con- 
cerning these tender points, must be universal. 
The jealous regulations concerning mutiny find con- 
tempt of orders cannot be severely enforced on 
that part of the nation which secures the subjection 
of the rest, and enforced too through the whole 
scale of military subordination, from the soldier to 
the officer, up to the very head of the military 
system, — while the more numerous and inferior 
part of the people are left to enjoy an unrestrained 
freedom : — that secret disposition which prompts 
mankind to resist and counteract their superiors 
cannot be surrounded by such formidable checks on 
one side, and be left to be indulged to a degree of 
licentiousness and wantonness on the other. 

In a country where an army is kept, capable of 
^mmanding the obedience of the nation, this army 
will both imitate th^ licentiousness above- men* 
tioned, and check it in the people. Every officer 
imd soldier, in such ^ country, claim a superiority 
io regard to other individuals ; and, in proportimi 

VOL. il« H 
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as their assistance is relied upon by the gfyremmeDt, 
expect a greater or less degree of submission from 
the rest of the people.* 



* In the beginning of the passage which is here examined, 
the author says, •' Where the sovereign is himself the ge- 
aeral, and the principal nobility and gentry of the eonntry 
are the chief officers of the army,— where the military tone 
is placed under the command of those who have the greatest 
interest in the support of the civil authority, because they 
have the greatest share of that authority, — a standing army 
can never be dangerous to liberty. On the contrary, it xoay 
In some cases be favourable to liberty ," &e. In a country 
so circumstanced, a standing army can never be dangerous 
to liberty ; no, not the liberty of those principal nobility 
and gentry, especially if they have wit enough to fonn 
combinations among themselves against the sovereigp* 
Such a union as is here mentioned, of the civil and nuli- 
tary powers, in the aiistocratical body of the nation, leaves 
botii the sovereign and the people without resource. If 
(he former kings of Scotland had adopted the expedient of 
a standing army, and had trusted this army, thus defrayed 
by them, to those noblemen and gentlemen who had ren- 
dered themselves hereditary admirals, hereditary high- 
stewards, hereditary high-constables, hereditary great cham- 
berlains, hereditary justices-general, hereditary sherifi of 
counties, &c. they would have ill repaired the disofdor* 
under which the government of their country laboured; 
they" would only have supplied these nobles with firesh 
weapons against eadi other, against the sovereign, and 
against the people. 

If those members of the' British parliament, who some- 
times make the whole nation resound with the clamour of 
their dissensions, had an army under their command which 
they might engage in the support of their pretensions, the 
rest of the peq[»le would not be the better for it. Happily 
the swords are secured, and force is removed from their 
ikbetes. 
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The same author eooclodes his above quoted 
observations conoemiDg the secarity of the power 
of an armed sovereign, by immediately adding t 
** It is in snch conntries only that it is unnecessary 
tliat the sovereign should be trusted with any dis- 
cretionary power for suppressing even the wanton- 
ness of this licentious liberty." The idea here ex- 
pressed coinciding with those already discussed, 
I shall say nothing farther on the subject. My 
reason for introducing the above expressions has 
been, that they lead me to take notice of a re« 
marltable circumstance in the English government. 
From the expression, U is ufmecegsary that the to^ 
vtreign should be trusted with anp discretionary 
power, the author appears to think that a sovereign 
at the head of an army, and whose power is secnred 
by this army, usually waits to set himself in motion 
till he has received leave for that purpose ; that is, 
till he has been trusted with a power for so doing. 
This notion -in the author we quote is borrowed 
from the steady and thoroughly legal government 
of this country ; but the like law-doctiine, or prin- 
ciple, obtains under no other government. In all 
monarchies (and it is the same in republics), the 
executive power in the state is supposed to possess, 
originally and by itself, all manner of lawful au- 
thority : every one of its exertions is deemed t|0 be 
legal : and they do not cease to be so, till they are 

. The author whom m6 are quoting has deemed « govern- 
ment to be a more simple madiine, and an umy a more 
simple instrument, than they in reality are. Like many 
other persons of great abilities, while struck with, a oeftaia 
peculiar consideration, he has overlooked others no less 
}inportant. 
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Stopped by some express and positive regulation. 
The sovereigD, and also the ctnl magistrate, till so 
stopped by some positire law, may come upon the 
subject when they choose : they may qaestion any 
of his actions ; they may constme them into un- 
lawful acts, and inflict a penalty, as they please: 
in these respects they may be thought to abuse, bat 
sibt to exceed, their power. The authority of the 
goremment, in short, is supposed to be vnllmited 
so far as there are no visible boundaries set up 
against it; within which boundaries lies whatever 
degree of liberty the subject may possess. 

In England, the very reverse obtains. It is not 
the authority of the government, it is the liberty of 
the sul^ect, which is supposed to be unbounded. 
All the actions of an individual are supposed to be 
lawful, till that law is pointed out which makes 
them to be otherwise. The onus probandi is here 
transferred from the subject to the prince. The 
subject is not at any time to show the grounds of 
his conduct. When the sovereign or magistrate 
think proper to exert themselves, it is their busi- 
ness to find out and produce the law in their own 
favour, and the prohibition against the subject.* 



• 1 shall take the liberty to mention another fiftct re- 
specting myself, as it may serve to elucidate the above 
observations, or at least ray manner of expressing them. 
I remember, when I was beginning to pay attention to the 
operatioiM of the English govemmcnt, I was under a pre- 
possession of quite a contrary nature to that of a gentleman 
whose opinions have been discussed ; I used to take it for 
granted that every artide of liberty the subject enjoys fn 
this oountry was grounded upon some positive law by which 
thh liberty was insured to him. In regard to the fireeddM 
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This kind of -law principley owing to the general 
spirit by which all parts of the goverumeut are 
influenced, is even carried so far that any qaibble, 
or trifling circumstance, by which an offender may 
be enabled to step aside and escape, though ever so 
narrowly, the reach of the law, will screen him 
from punishment, let the immorality or intrinsic 
guilt of his conduct be ever so openly admitted.* 

of the press, I had no doubt that it was so, and that there 
existed some particular law, or rather series of laws or le- 
gislative paragraphs, by which this freedom was defined and 
carefully secured, : and as the liberty of writing happened 
at that time to be carried very far, and to excite a great 
deal of attention (the noise about the Middlesex election 
had not yet subsided), I particularly wished to see those 
laws I supposed, not doubting that there must be some- 
thing remarkable in the wording of them. I looked into 
those' law books which I could meet with ; such as Jaeob't 
and Cunningham's Law Dictionariest Wood's Jnstitutu, 
and Judge Blackstone's Commtntarie*. I also found means 
to have a sight of Comyn's JHgett qf^thc Law* qf^ngland, 
and I was again disappointed : this author, though the wwk 
consists of five folio volumes, had not had, any more than 
the authors Just mentioned, room to spare for the interest- 
ing law I was in search of. At length it occdTred to me, 
that this liberty of the press was grounded upon its not 
being prohibited; — ^that this want of prohibition was the 
sole, and at the same time solid, foundation of it. This 
lied me, when I afterwards thought of writing upon thft 
government of this country, to give that definition of Oe 
Areedom of the press which is contained in pp. 30, 31, of 
this volume ; adding to it the important consideration, that 
all actions respecting publications are to be decided toy a 
Jury. 

* A number of instances, some even of a ludicrous Und, 
might be quoted in support of the above observatioo. fiven 
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a law in being, was laid when the Great Charter 
was passed : this restriction was implied in one of 
those general impartial articles which the barons 
united with the people to obtain from the sovereign. 
The crown, at that time, derived from its foreign 
dominions that stability and inward strength (in 
regard to the English nation), which are now in a 
secret hidden manner annexed to the civil branch 
of its office, and which, though operating b^ dif- 
ferent means, continue to maintain that kind of 
confederacy against it, and union between the dif- 
ferent orders of the people. By the article in 
Magna Charta here allnded to, the sovereign bound 
himself neither to fo, nor tendy upon the subject, 
otherwise than by the trial of peers, and the law fi 
the land.* This article was, however, afterwards 
disregarded in practice, in consequence of the law* 
ful efficiency which the king claimed for his pro^ 
clamationtf and especially by the institution of the 
coui-t of Star-chamber y which grounded its pro« 
ceedings not only upon these proclamations, but 
also upon the particular rules it chose to frame 
within itself. By the abolition of this court (and 
also of the court of High Commission) in the reign 
of Charles the First, the above provision of the 
Great Charter was put in actual force ; and it has 
appeared by the event, that the very extraordinary 
restriction. upon the governing authority we are 
alluding to, and its execution, are no more than 
what the intrinsic situation of things, and the 
strength of the constitution^ can bear.f 

* See page S5 of the fint volume of tiik work. 

t The court of star-chamber was like a court of equity, 
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The law-doctrine we hare abore deacribedj^ M 
its being strictly regarded by the high goteniitg 
authority, I take to be the most ch%r»?tcri8tic eh- 
cnmstaoce in the English govemmenty and the noit 
pointed proof that can be given of the tme ftte- 
dom which is the consequence of its frame. The 
practice of the executive authority thus to square 
its motions upon such laws, and such only, as are 
ascertained and declared beforehand, cannot be the 
result of that liind of stability which the crown 
might deriye from being supported by an armed 
£9rce, or, as the above-mentioned author has ex- 
pressed it, from the sovereign being the general of 
an army ; such a rule of acting is even contradic- 
tory to the office of a general : the operations of a 
general eminently depend for their success, on their 
being sadden, unforeseen, attended by surprise. 

In general, the stability of the power of the Eng- 
lish crown cannot l>e the result of that k:ind of 
strength which arises from an armed force : the 
kind of strength which is conferred by such a wea- 



in regard to criminal mattent it took upon Uaelf to 
upon those cases of offence upcm which the usual eourO 
of law, when uninfluenced by the crown, refUaed to dcdUK 
either <m account of the silence of the laws in being, or of , 
the particular rules they had estaUished within tiiemselves ; 
which is exactly the office of the court of chancery (and 
of the exchequer) in regard to matters of property. Tbe 
great useftilness of courts of this kind has caused the courts 
of equity,^ in r^ard to civil matters, to be supported aad 
continued i but experience has shown, that no essential inp 
convenience can arise ftom the subject being indulged witti 
the very great fteedom he has acquired, by the total abcdi- 
tion of all arbitrary or provisional courts in regard to cri- 
minal matters. 
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pen as an army, is too uncertain, too complicated^ 
too liable to accidents : in a word, it falls ioftoitdf 
short of the degree of steadiaess neceisary to 
couDterbalance, and at last qaiet, those extendve 
agitations in the people which sometimes seem to. 
threaten the destruction of order and government. 
An army, if its support be well directed, may b% 
useful to prevent tills restlessness in the people from 
beginning to exist; but it <;annot keep it within 
bounds, ^vhen it has onoe taken place. 

If, from general arguments and considerations, 
we pass to particular facts, we shall actually find 
that the crown,, in England, does not rely for its 
support, nor ever has relied, upon the army of which 
it. has the command. From the earliest times-* 
that is, long before the invention of standing armiet 
among European princes — the kings of England po(i». 
sessed an authority certiunly as fhU and extensive 
as. that which they now enjoy. After the weight 
they derived from their possessions beyond sea ba4 
been lost, a certain arrangement of things begaa 
to be formed at home, which supplied them with 
a strength of another kind, though not less solid ;. 
and they began to derive from the civil branch of 
thdr regal office that secure power which no other 
monarchs had ever possessed, except through the 
assistance of legions and pnetoriaii guards, of armies 
of Janissaries, or of Strelit^es. 

The princes of the house of Tudor, to speak of 
a very remarkable period in the English history,, 
though they had no other visible present force than 
inconsiderable retinues of servants, were able to 
exert a power, equal to that of the most absolute 
monarchs that ever reigned, equal to that of a Do- 

h2 
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aiitlaa or a CommodiiSy an Amnrath or a Bi4*zet': 
Bay» it even waf superior, if we consider the steadi- 
Mis and outward show of legality with wkieh it 
was attended tbrongliont. 

The stand wliich the Icings of the hovse of Stoatt 
were able to make, though unarmed, and only suj^ 
ported by the d?il authority of their office, during 
a long course of years, against the restless spirit 
which began to actuate the nation, and the vefae- 
aient political and religious notions that broke oat is 
their time, is still more remarkaMe than even ^ 
exorbitant power of the princes of the house of 
Tudor, during whose reign prepossessions of qdte 
a contrary nature were universal. 

The struggle opened with the reign of James the 
First; yet he peaceably weathered the beglnnbg 
storm, and transmitted his authority undiminished 
to his son. Charles the First, indeed, was at last 
crushed under the ruins of the constitution : but if 
we consider that, after making the important na- 
tional concessions contained in the Petition of 
Right, he was able, single and unarmed, to main- 
tidn his ground without loss or real danger, during 
the space of eleven years (that is, till the year li»40), 
we shall be inclined to think that, had he been bet- 
ter adrised, he mij;ht have avoided the misfortunes 
that at length befell him. 

Even the events of the reign of James the Se- 
cond afford a proof of that solidity which is annexed 
«to the authority of the English crown. Although 
the whole nation, not excepting the army, were ia 
■ a manner unanimous against him, he was able to 
feign four years, standing siugle against all, with- 
out meeting with any open resistance. Nor was sadi 
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jufstifiable and necessaiy^resutaoce cuily bconglit 
aJboat at lengtlu* Though it is not to be dpabted 
thwk the dethroaing of James the Second woiil4 
haro been effected in the Issue, and perhaps in a 
very tragical manner ; yet, if it had not been for 
the assistance of the prince of Orange, the evesa^ 
would certainly^have beefji postponed for a few yearSi . 
That anthority ofr^jvhich James relied with so much 
confidence, was not annihilated at the time it was^ 
otherwise than by a ready and considerable armed 
force being brought agidnst it from the other side 
of the sea — like a solid fortress, which, though 
without any visible qutworlis, requires, in order to 
be compelled to surrender, to be battered with caiw 
nou« 

If we look into the manner in which this country 
has been governed since the revolution, we shaU 
evidently see that it has not been by means of the 
army that the crown has been able to preserve and 
exert its authority. It is not by means of thdr 

* Mr. Hume is rather too anxious in his wish to escfdiMita 
^ames the Second. He begins the oomdusive chaneter ha 
gives of him«. with representing turn as a prince " whom w^ 
may safely pronounce more unfortunate than cjriminaL** If 
we consider the solemp engagements entered into, not by 
his predecessors only, but by himself, whidi this prince en* 
deavour^ to break, how cool and d^berate was his attadt 
on the liberties and religion of the people, how unprovoked 
the attempt, and, in short* how totally destitute ha wm of 
any plea of self-def«ioe or neeessity, a plea to whidi most 
of the princes who' have been at variance with thdr sulfif- 
jects have had a more or less distant eUim, we shall look 
upon him as being pfshsps tbt moit gulKy nonandi theft 
evear «xistedi 



156 DB LOLME OH 

ioldiers that the klngB of Great Britaio p rev e ntllie 
manner In which elections are carried on^ from 
being hnrtfol to them; for these soldiers 4d«81 
move from the places of eleetioo one day hefore 
toch elections are hegmiy and i^ot retnm till 0iie 
day after they are finished. It is not by means of 
^eir military force that they prevent the sereral 
kinds of civil magistracies in the kingdom from in- 
vading and lessening their prerogative; for this 
military force is not to act till called for by these 
latter, and under their direction . It is not by means 
of their army that they lead the two branches of tfie 
legislature into that respect to their regal authority 
which we have before described ; since each of these 
two branches, severally, is possessed of an annoal 
][k)wer of disbanding this army.* 

There is another circumstance, which, abstract- 
edly from all others, makes it evident that the exe- 
cutive authority of the crown is not supported by 
tfie army : I mean the very singular subjection in 
which the military is kept in regard to the dvil 
power in this country. 

In a country where the governing authority in the 
State b supported by the army, the military profes- 

• The generality of the people have from early timee 
been so little accustomed to see any display of fbrce used 
to influence the debates of the parliunent, that the atteknpt 
made by Charles the First to seise the jSve memben, at-' 
tended by a retinue of attout two hundred serrants, nas 
the actual spark that set in a blase the heap of comboitk 
bles which the preceding contests had accumulated. The 
parliament, firom that fact, took a pretence to make raili- 
tary preparations in their turn; and then the dvil war 
be|^ 
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siou, who, ID regard to the other professions, have 
on theii; side the advantage of present force, being 
now moreover conutenanced by the law. Immedi- 
ately acquire, or rather assume, a* general ascend- 
ency ; and the sovereign, far from wishing to dis- 
courage their claims, feels an inward happiness in 
seeing that instrument on which he rests his autho- 
rity, additionally strengthened by the respect of the 
people, and receiving a kind of legal sanction from 
the general outward consent. 
' And not only the military profession at large, but 
the individuals belonging to it, also claim personally 
a pre«eminence : chief commanders, officers, sol- 
diers, or janissaries, all claim, in their own spheres, 
some sort of exclusive privilege : and these privi- 
leges, whether of an honorary, or of a more sub- 
stantial kind, are violently asserted, and rendered 
grievous to the rest of the community, in propor- 
rion as the assistance of the military force is more 
evidently necessary to, and more frequently em- 
ployed by, the government. These things cannot be 
otherwise. 

Now, if we look into the facts that take place in 
England, we shall find that a quite different order 
prevails from what is above described. All courts 
of a military kind are under a constant subordina- 
tion to the ordinary courts of law. Officers who 
have abused their private power, though only in re- 
gard to their own soldiers, may be called to account 
before a court of common law, and compelled to 
make proper satisfaction. Even any flagrant abuse 
of authority committed by members of courts-mar- 
tial, when sitting to judge their own people, and 
determine upon cases entirely of a military kind. 
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makes them liable to the animadversion of the dfil 
jndge.* 

* A great number of instances might be adduced to pro?a 
the above-mentioned subjection of the military to the dvil 
power. I shall introduce one wliich is particularly ranadt- 
able : I met with it in the periodical publieatiaas of llw ywr 
1746. 

A lieutenant of marines* whose name was Fryat had 
been chatged, while in the West Indies, with contempt of 
orders, for having refused, when ordered by the captain^ to 
asrist another lieutenant in carrying another oflteer pri- 
soner on board the ship: the two lieutenants widied to 
have the order given in writing. For this, lieutenant Fiye 
was tried at Jamaica by a oourt-martial, and letitwteed to 
fifteen years' imprisonment, besides being dechwed iaea 
pable of serving the king. He was brought home ; and hia 
case (after being laid before the privy-oouncii) appearing 
in a Justifiable light, he was released. Some time aftar, 
he brought an action against sir Chalooer Ogl^ "mho had 
been president of the above eourtrmartial, and had a TCr- 
diet in his favour for one thousand pounds damages* ae it 
was also proved that he had been kept fourteen waoOm in 
the most severe confinement before he was brouglit to Ma 
triaL The judge moreover informed him that ho was at 
liberty to bring his action against any of the membert of 
the said court-martial he could meet with. The fUlowinf 
part of the aflEkir is still more remarkable. 

Upon application made by lieutenant Frye, sir -John 
Willes, lord chief justice of the common pleas, issued hia 
writ a^nst admiral Mayne and captain Rentone, two of tiie 
persons who had composed the above court-martial, triio 
happened to be at that time in England, and were men- 
liers of the court-martial that was then sitting at Dq[»tfoid» 
to determine on the aflhir between admirals Matthews and 
Lestock, of which admiral Mayne was also president; 
and they were arrested immediately after the breaking up 
of the court. The other members resented highly what 
they thought an insult ; they met twice on the sutjjeefea and 
«ame to certain T«8olutionft| which the judgo^dToeate WN 
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To the above facts coDceraing the pre-eminence 
of the civil over the military power at large, it is 
needless to add that all offences committed by per- 
sons of the military profession, in regard to indivi- 
duals belonging to the other classes of the people, 
ftre to be determined upon by the civil judge. Any 
use they may make of their force, unless expressly 
authorised and directed by the civil magistrate, let 
the occasion be what it may, maltes them liable to 
be convicted of murder for any life that may have 
been lost. To allege the duties or customs of their 

dlrectad to ddlTer to the board of admiralty, in order to 
their bdng laid before the king. In these resolutione they 
demanded " latiafaction for the high insult on their presi- 
dent, flrom all persons, how high soever in office, who have 
set on foot tliis arrest, or in any degree advised or pro- 
moted it :"— moreover complaining, that, by the said arrest, . 
" the order, discipline, and government of his mi^esty's 
armies by sea were dissolved, and the ' statute J 3 C». it, 
made null and void." 

The altercations on that account lasted some months. 
At length the court-martial thought it necessary to submit i 
and tiiey sent to lord chief justice Willes a letter signed 
by the seventeen officers, admirals, and commanders, who 
composed it, in which tiiey acknowledged thiit •« fhfe reso- 
lutions of the l6th and fitst of May, were unjust and un^ 
warrantable, and to ask pardon of his lordship, and the 
whole oourt of common pleas, for the indignity o£Rured t» 
him and the court.** 

This letter Judge Willes read in the open court, and di- 
rected the same to be registered in the remembrance offlee, 
<* ae a memorial to the present and future ages, that who- 
ever set themselves above the law, will, in the end, find 
Ihemselves mistaken.** The letter Arom the court-martial,, 
and judge Willee*s aeeeptation, were inserted in the ncjtt 
Oasette, Uth November, 1746. 
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IKofesslon, in eztenaation of any offence^ is a^plM 
which the judge will not so much as nnderstaod^ 
Whenever claimed by the civil power, they nuKUt be 
delivered up immediately. Nor can it, in geiiertl, 
be said chat the coonteuance shown to the military 
profession by the mliog power in the state has con*. 
stantly been sach as to inspire the bulk of the peo- 
ple with a disposition tamely to bear their acts vi 
oppression, or to raise in magistrates and jnriei 
any degree of prepossession sufficient to lead tben 
always to determine with partiality in their &- 
vour.» 

The subjection of the military to the civil power, 
carried to that extent it is in England, is another 
characteristic and distinctive circumstance in the 
English government. 

It is sufficiently evident that a king does not look 
to his army for his support, who takes so little pains 
to bribe and unite it to his interest. 

In general, if we consider all the different dr- 
cumstances in the English government, we sliall find 
that the army cannot procure to the sovereign any 

^ The reader may fee, in the puUieatione of the jmt 
1770, the clamour that was raised on account of a geiMnd 
in the army (general Gansell) haying availed himself of flw 
▼iclnity of his soldiers to prevent certain sheriff's offieatB 
ftom executing an arrest upon Us person, at WhitdialL It 
however appeared that the general had done nothing move 
than put forth a few of his men, in order to perplex and 
astouidi tiie sherilTs officers ; and in the mean time he took 
an opportunity for himself to slip out of the way. The 
violent damour we mention was no doubt owing to tiw. 
party spirit of the time ; but it nevertheless shows what tts 
notions of the bulk of the people were on the s«1]!)ect. 
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permanent strength — any strength upon which he 
can rely — and from it expect the success of any fu- 
ture and distant measures. 

The public notoriety of the debates in parliament 
induces all individuals, soldiers as well as others^ 
to pay some attention to political subjects ; and 
the liberty of speaking, printing, and intriguing, 
being extended to every order of the nation by 
whom they are surrounded, makes them fiable 
to imbibe every notion that may be directly con- 
trary to the views of that power which maintains 
them. 

The case would be still worse if the sovereign 
should engage in a contest with a very numerous 
part of the nation. The general concern would in- 
crease in proportion to the vehemence of the par- 
liamentary debates : individuals, in all the different 
- classes of the public, would try their eloquence on 
the same subjects ; ahd this eloquence would be in 
great measure exerted, during .such interestitig 
dmes, in making converts of the soldiery: these 
erils the sovereign could not obviate, nor even 
know, till it should be in every respect too late. 
A prince, engaged in the contest we suppose, would 
scarcely have completed his first preparations— his 
inroject would scarcely be half ripe for execution-— 
before his army would be taken from him : and 
the more powerful this army might be, the more 
adequate, seemingly, from its numbers, to the task 
it is intended for, the more open it would be to the 
-danger we mention. 

Of this, James the Second made a very remark- 
able experiment. He had augmented his army to 
the number of thirty thousand. But when the d^ 
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came in which their support' was to have been vie- 
t'al to him, some deserted to the enemy; otbert 
threw down their arms ; and those who cootinofd 
to stand together, showed more inclioatlon to be 
spectators of, than agents in, the contest. In short, 
he gave all over for lost, without making any trial 
of their assistance.* 

• The anny made loud rcjoicingi <ta the day of the ■^ 
quitlal of the bishopt, even In the preienee of theUng, «Im 
had purpotdy repaired to Hounalow Heath on tiwt day. 
He had not been able to bring a single r^ment' to deelaif 
an approbation of his measures in regard to the test tad 
penal statutes. The celebrated ballad Ltro term liilibutero, 
which is reported to have had sudi an influence on the 
minds of the people at that time, and of whieh bisho|i 
Burnet says, ** Nev^, perhaps, so slight a ^ii^ had se 
great an^SJect," originated in the army: " the whole amy* 
and at last people both in city and country, were perpetually 
singing it * 

To a king of England, engaged in a project against pub* 
lie liberty, a numerous army, ready formed t>eftne4uaid, 
must, in the present situation of things, prove a very great 
impediment; he cannot give his attention to the proper 
management of it: the less so, as his measuraa for that 
purpose must often be contradictory to those he is to pur* 
sue with the rest of the people. 

If a king of England, wishing to set aside the prcMBt 
constitution, and to assimilate his power to that of the otiicr 
sovereigns of Europe, should do me the honour to consult 
me as to the means of obtaining success, I would reoom- 
mend to him, as his first preparatory step, and before bit 
real project is even suspected, to disband his army, keeping 
only a strong guard, not exceeding twelve hundred men. 
This done, he might, by means of the weight and advan- 
tages of his place, set himself about undermining swdi eon- 
stitutional laws as he dislikes ; using as much temper as he 
can, that he may have the more time to proceed. And when 
at length things ihould be brought to a crisis, then I would 
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From all the facts before-mentioned, it Is evidei^t 
that the power of the crown, in England, rests upon 
foundations quite peculiar to itself, and that its 
security and strength are obtained by means totally 
different from those by which the same adrantagei 
are so incompletely procured, and so dearly paid 
for, in other countries. 

It is without the assistance of an armed foree 
that the crown, in England, is able to manifest that 
dauntless independence on particular individuals, 
or whole classes of them, with which it discharges 
its legal functions and duties. Without the assist- 
ance of an armed force, it is able to counterbalance 
the extensive and unrestrained freedom of the peo- 
ple, and to exert that resisting strength which coiu 
stantly keeps increasing in a superior proportion to 
the force by which it is opposed — that ballasting 
power by which, in the midst of boisterous winds 
and gales, it recovers and rights again the vessel of 
the state.* 

advise him to form another army, out of t^ose friends or 
clais of the people whom the turn and incidents of the pre- 
ceding contests will have linked and riveted to his interests 
with this army he might now take his chance: the rest 
would depend on his generalship, and even in a great mea^ 
sure on his bare reputation in that respect. 

In offbring my advice to the king of England, I would, 
however, conclude with observing to him, that his situation 
is as advantageous to the full as that of any king upon 
earth, and, upon the whole, that all the advantages whidi 
can arise from the success of his plan cannot make it worth 
his while to undertake it. 

• There are many circumstances in the English gav9n« 
m^t, which those persons who wish for speculative melio*. 
rations, such as parliamentary reform, or other changes of 
B like kind, do not periiaps think of taking into coniitocv 
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It la from the civil branch of its oflloe the 
derlfcs that strength by which it sabduei e 
miKtary power, and keeps it in a state of sal 
to the laws, nuexampled in any other coantrj 
from a happy arrangement of things it derii 
uninterrupted steadiness, that invisible i 
which procure to the subject both so certain 
taction, and so extensive a freedoui. It is fir 
nation it receives the force with which it | 
the nation. Its resources are official eneri 
not compulsion — free action, and not feai^ 
continues to reign through the political drm 
struggle of the voluntary passions of those n 
obedience to it.* 

CHAPITER XVIII. 

How far the Exam]^le» of Nations who have h 
Liberty are applicable to England. 

EvBRY government (those writers obsem 
have treated on these subjects) containing 
itself the efficient cause of its ruin, a cause w 

tion. If so, they are, in their proceedings, in <|a 
meddling with a number of strings, the existepoe o 
they do not suspect. Wliile they only mean refbi 
and improvement, they are in danger of removing ti 
man on which the existence of the fabric depends, 
the daughter of king Nisus, of cutting off the fk 
with which the fate of the city is connected. 

* Many persons, satisfied with seeing the elevvti 
upper parts of a building, think it immaterial to givi 
under ground, and notice the foundation. Those : 
therefore, who choose, may consider the long chap 
has just been concluded, as a kind of foreign djgns 
IHirmtheris in the oouise of the work. 
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essentially connected with those very circamstaoce0 
that had produced its prosperity; the adnmtages 
attending the English government cannot therefore, 
according to these writers, exempt it from that 
latent defect which is secretly working its rain; 
and M. de Montesquieu, giving his opinion both of 
the cause and the effect, says, that the English con- 
stitution will lose its liberty, will perish : '* Have 
not Rome, Lacedaemon, and Carthage, perished ? Il 
will perish when the legislative power shall' have 
become more corrupt than the executive." 

Though I do by no means pretend that any ho« 
man establishment can escape the fate to which we 
see every thing in nature is subject, nor am so fkr 
prejudiced by the sense I entertain of the great ad-^ 
vantages of the English government as to reckon 
among them that of eternity — I will, however, ob- 
serve in general, that as it differs by its structure 
and resources from all those with which history 
makes us acquainted, so it cannot be said to be 
liable to the same dangers. To judge of one-from 
the other, is to judge by analogy where no analogy 
is to be found : and my respect for the author I 
have quoted will not preclude me from saying that 
his opinion has not the same weight with me on 
this occasion that it has on many others. 

Having neglected, as indeed all systematic writers 
upon politics have done, to inquire attentively into 
the real foundations of power and of government 
among mankind, the prindples he lays down are 
not always so clear, or even so just, as we might 
have expected from a man of so acnte a genius. 
When he speaks of England, for instance, his ob- 
servations are much too general: and thoogh he 
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had frequent opportunities of converaing with men 
who had been personally concerned in the pnbUc 
affairs of this country, and be had been himself 
an eye-witness of the operations of the English go- 
vernment, yet, when he attempr» to descrii^e it, be 
rather tells us what he conjectured than wliat he 
saw. 

The examples he quotes, and the causes citdSmo- 
Intioa which he assigns, particularly cosfinn this 
olMerration. Tbe government of Rome (to speak 
of the one which, having gradually, and as it were 
of itself, fallen to ruin, may afford matter for exact 
reasoning) had no relation to that of England. The 
Roman people were not, in the later ages of tbe 
commonwealth, a people of citizens, bat of ooo- 
querors. Rome was not a state, but the head of a 
state. By the immensity of its conquests, it came 
in time to be in a manner only an accessory part of 
its own empire. Its power became so great, that 
after having conferred it, it was at length no longer 
able to resume it : and from that moment it became 
itself subjected to it, for the same reason that the 
provinces were so. 

The fall of Rome, therefore, was an event pecu- 
liar to itH situation; and the change of* manners 
which accelerated this fall, had also an effect which 
it could not have had but in that same sittiatiou. 
Men who had drawn to themselves all the riches of 
(he world, could no longer be content with the sup- 
per of Fabricius, or with the cottage of Cindnna- 
tns. The people who were masters of all the com 
of Sicily and Africa, were no longer obliged to 
plander their neighbours. All possible enemies, 
besides, being eiiXexmvEAX.^^)^Am«^ whose power 
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was military, ceased to be an army ; and that was 
the era of her corruption ; if, indeed, we ought to 
give that name to what was the inevitable conse* 
quence of the nature of things. 

In a word, Rome was destined to lose her li- 
berty when she lost her empire; and she was de<* 
titined to lose her empire whenever i«he should 
begin to enjoy it. » 

But England forms a society founded upon pritt- 
ciples entirely different. Here, all libierty and 
power are not accumulated as it were in one point, 
so as to leave, every where dse, only slavery and 
misery, consequently only seeds of division and se- 
cret animosity. From one end of the island to the 
other the same laws take place, and the same inter- 
ests prevail: the whole nation, besides, equally 
concurs in the framing of the government; no one 
part, therefore, has cadse to fear that the other 
paits will suddenly supply the necessary forces to 
destroy its liberty : and the whole have, of course, 
no occasion for those ferocious kinds of virtue 
which are indispensably necessary to those who, 
from the situation to which they have brought them- 
selves, are continually exposed to dangers, and, 
after having invaded every thing, must abstain from 
every thing. 

The situation of the people of England, tbere- 
forev essentially differs from that of the people of 
Rome. The form of the English government does 
not differ less from that of- the Roman repnbUe : 
and the great advantages it has over the latter, 
for preserving the liberty of the people from mln, 
have been described at length in the coarse of thU. 
work. 
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make itoelf absolnte. The important privilege of 
granting to the crown its necessary supplies^ W6 
have before observed, is vested in the nation : and 
bow extensive soever the prerogatives of a Ising of 
England may be, it constantly lies in the power of 
his people either to grant or deny him the means of 
exercising them. 

This right, possessed by the people of England, 
constitutes the great difference between them and 
all the other nations that live under monarchical 
governments. It liltewise gives them a great advan* 
tage over such as are formed into republican states, 
and confers on them a mean of influencing the con- 
duct of the government, not. only more effectual, 
but also (which is more in point to the subject -of 
this chapter) incomparably more lasting and secure 
tlian those reserved to the people, in the states we 
mention. 

In those states, the political rights which usually 
fall to the share of the people are those of voting 
in general assemblies, -either when laws are to be 
enacted, or magistrates to be elected. But as the 
advantages arising from these general rights of gi- 
ving votes are never very clearly ascertained by the 
generality of the people, so neither are tlie conse- 
quences attending particular forms or modes of 
giving these votes generally and completely under- 
stood. They accordingly never entertain any strong 
and constant preference for one method rather than 
another; and hence it always proves too easy if 
thing in republican states, either by insidious pro* 
posals made at particular times to the people, or by 
well-contrived precedents, or other means, fint 
to reduce their pollUcal privileges to mere cere- 

VOL. II. \ 



170 DB LOLMB ON 

montei Mid foimt, nnd, at last, entirely (o ■boCit 

Tbni, ID tlie Roman republic, the mode whidi 
tnu cutiBtantly id use for about one bnndred and 
fifty years, of dividing tlie citizens into eenturia 
wbcD they gave iheir votca, reduced the ti^t of 
the greater part of tbeui, duriug that time, to Utile 
more than a thadow. After ihe mode of dlTlding 
them by tribes had been iutrodnced by the tribunet, 
the balk of the citizens indeed were not, wbea it 
wai Died, under so great b disadvantage as befbn; 
but yet the great piiiilcget exercised by ibe ma^ 
stntes in all the pnblic asseuiblies, the poner lltey 
UMimcd of movin){ (he citizens out of ooe tribe 
into another, and a number of other clrcanislaiice*, 
cooUnued to render (be righia of the citizens more 
and more inefficient : and in fact we do not find 
that when those rights weie at last entirely taken 
from them, the; expreeeed any very great degree of 
discontent. 

In Sweden (the former goTernment of which par- 
tool! much of the repnblictui form) the right allotted 
to tlie people in the government was that of send- 
ing deputies to the general states of the kingdom, 
who were to give their votes on the resolutions that 
were to be taken in tlini assenibly. Bnt the privi- 
lege of the people of sending such deputies was, in 
the first place, greatly diminished by some eseendal 
disadvanti^ea under which these deputies w;i« 
placed with respect to the body, or order, of the 
aablcs. 'I'he same privilege of the people waa 
farther lessened by tbeir deputies being deprived ol 
the right of freely Uying their different propoilll 
befoi-e Ib& states, for llieir asscut or dU«cut, and 
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by vesting the exclusive right of framing such pro- 
posals in a private assembly, which was called the 
secret committee. Again, the right allowed to the 
order of the nobles, of having a number of mem- 
bers in this secret committee, double to that of all 
the other orders taken together, rendered the rights 
of the people still more ineffectual. At the last re- 
volution, the rights we mention were in a manner 
taken from the people; and they do not seeib to 
have made any great efforts to preserve them.* 

But the situation of affairs in England i's totally 
different from that which we have just described. 
The political rights of the people are inseparably 
connected with the right of property — with a right 
which it is difficult to invalidate by artifice, as it is 
dangerous to attack by force, and which we see that 
the most arbitrary kings, in the full career of their 
power, have never offered to violate without the 
greatest precautions. A king of England who would 
enslave his people, must begin with doing, for his 
first act, what all other kings reserve for the last ; 
and he cannot attempt to deprive his subjects of 
their political privileges, without declaring war 
against the whole nation at the same time, and at- 
tacking every individual at once in his most per- 
manent and his best understood interest. 

The mean possessed by the people of England, of 

* I might have produced examples of a number of re- 
publican states, in which the people have been brought, at 
one time or dther, to submit to the loss of their political 
privileges. In the Venetian republic, for instance, the 
right, long vested exclusively in a certain number of fiuni- 
lies— of enacting laws, and decting the doge and other ma* 
gistrates— was originally enjoyed by the whole \!eoi;|le» 
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infloenciDg the ooDdnct of the govermneDty ii not 
only iu a manner secnre against any danger of being 
taken from them: U is moreover attended with 
another advantage of the greatest importance; 
which is that of conferring naturally, and as it were 
necessarily, on those to whom they intrust the care 
of their interests, the great privilege we have before 
described, of debating among themselves whatever 
^estions they deem conducive to the good of their 
oonstitnents, and of framing whatever questiou 
thiBy thinlt proper, and in what terms they choose. 
This privilege of starting new sul^jects of defi- 
befation, and, in short, of propounding in the bosi- 
oess of legislation, which, in England, is tdlotted to 
the representatives of the peoi^e; forms anbther 
capital difference between the English constitution 
md the government of other free states, whether 
limited monarchies or commonwealths; and pre- 
vents that which, in those states, proves a most 
effectual mean of subverting the laws fovourable to 
public liberty — namely, the undermining of these 
laws by the precedents and artful practices of those 
who are invested with the executive power in the 
government. 

. In the states we mention, the active share, or the 
business of propounding, iu legislation, being evet 
allotted to those persons who are invested with the 
executive authority, tliey not only possess a general 
power, by means of insidious and welUtimed pro- 
posals made to the people, of getting those laws re- 
pealed which set bounds to their authority; bnt 
when they do not choose openly to discover their 
wishes in that respect, or perhaps ve even afraid 
of failing in the attempt, they have another re* 
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source, which, though stower in its operation, is no 
less effectual in the issue. They neglect to execute 
those laws which they dislike, or deny the henefit 
of them to the separate straggling individuals who 
claim it, and, in short, introduce practices that are 
directly repugnant to them. These practices in a 
course of time become respectable usages, and at 
length obtain the force of laws. 

The people, even where they are allowed a share 
in legislation, being ever passive in the exercise of 
it, have no opportunities of framing new provisions 
by which to remove these spurious practices or re- 
gulations, and declare what the law in reality is. 
The onlyjesourceof the citizens, in such a state of 
things, is either to be perpetually cavilling, or openly 
to oppose : and, always exerting themselves either 
too soon or too late, they cannot come forth to de- 
fend their liberty, without incurring the charge 
either of disafrection or of rebellion. 

And while the whole class of politicians, who are 
constantly alluding to the usual forms of limited 
governments, agree in deciding that freedom, vVhen 
once lost, cannot be recovered,* it happens that the 
maxim principiis obsta, which they look upon as 
the safeguai'd of liberty, and which they accordingly 
never cease to recommend, besides its requiring a 
degree of watchfulness incompatible with the situa- 
tion of the people, is in a manner impracticable. 

But the operation of preferring grievances, which 
in other governments is a constant forerunner of 

• '* Ye ftee natiooM, remember this maxfan : freedom 
may be aequired« but H camiot be recovered."— itou«sea«*« 
Social Contract, chap. viii. 
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public commotions, and that of framing new law- 
remedies, which is so jealously secured to the mliug 
powers- of the state, are, in England, the constitu- 
tional and appropriated offices of the representatives 
of the people. 

How long soever the people may hav^ remained 
in a state of supiueness, as to their most ralaable 
interests, whatever may have been the neglect, and 
even the error? of their representatives, the instant 
the latter come either to see these errors, or to have 
a sense of their duty, they proceed, by means of the 
privilege we mention, to abolish those abuses or 
practices which, during the preceding years, bad 
taken place of the laws. To how'lo\x soever a 
state public liberty may happen to be reduced, they 
take it where they find it, lead it back tfarongh the 
nme path, and to the same point, from which it 
had been compelled to retreat; and the ruling 
power, whatever its usurpations may have been— 
how far soever it may have overflowed its bankss— 
is ever brought back to its old limits. 

To the exertions of the privilege we mention, 
were owing the frequent confirmations and elucida- 
tions of the Great Charter that took pUce in dif- 
ferent reigns. By means of the same privilege the 
act was repealed, without public commotion, which 
had enacted that the king's proclamation should 
have the force of law : by this act public liberty 
seemed to be irretrievably lost ; and the parliament 
which passed it, seemed to have done what the 
Danish nation did about a century afterwards. 
The same privilege procured the peaceable aboli- 
tion of the court of star-chamber — a court which, 
though in itself illegal, had grown to l>e so re- 
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spected through the length of time it had been 
suffered to exist, that it seemed to have for ever 
fixed aud riveted the unlawful authority it conferred 
on the crown. By the same means was set adde 
the power which the privy council had assumed 
of imprisoniug the subject without admitting to 
bail, or even mentioning any cause. This power 
was, in the first instance, declared illegal by the 
Petition of Right; and the attempts of both the 
crown and the judges to invalidate this declaration, 
by introducing or maintaining practices that were 
derogatory to it, were as often obviated, in a peace- 
able manner, by fresh declarations, and, in the end, 
by the celebrated Habeas Corpus act.* 

I shall take this opportunity of observing, in 
general, how the different parts of the English go- 
vernment mutually assist and* support each other. 
It is because the whole executive authority of the 
state is vested in the crown, that the people may 



• The case of general warrants may also be mentioned 
as an instance. The issuing of such warrants* with thi^ 
name of the person to be arrested left blanic, was a practice 
that had been followed by the secretaries of state for above 
sixty years. In a government differently constituted, that 
is, in a government in which the magistrates, or executive 
power, should have been possessed of the key of legislation, 
it is difficult to say how the contest might have been termi- 
nated; these magistrates would have been but indifferently 
inclined to frame and bring forth a declaration which would 
abridge their assumed authority. In the republic of Geneva, 
the magistracy, instead of rescinding the Judgment against 
M. Rousseau, of which the dtisens complained, chose rather. 
openly to avow the maxim, that standing iocs were valid 
derogations Arom the written law, and ought to supersede it. 
This rendered the clamour more violent than before. 
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vnthont danger delegate the. care of their Ub 
representatives : it is becanse they share !■ I 
Temmeut only through these representative 
they are enabled to possess the great adf 
arising from framing and proposing new law 
for this purpose it is again absolutely net 
that a correspondent prerogative .of the crow 
is to say, a veto of extraordinary power, shoal 
in the state. 

It is, on the other hand, because the ball 
the people is placed in the right of granting 
crown its necessary supplies, that the latte 
without danger, be intrusted with the great i 
rity we mention ; and that the right, for ini 
which is Tested in it, of judging of the prope 
for calling and dissolving parliaments (a rig 
solntely necessary to its preservation*) ma] 
without producing, ^mo facto, the ruin of 
liberty. The most singular government upon 
and which has carried farthest the liberty i 
individual, was in danger of total destruction, 
Bartholomew Columbus was on his passage tc 
land, to teach Henry the Seventh the way to ft 
and Peru. 

As a conclusion of this subject (which mlg^ 
a field for speculation without end) I shall tal 
tice of an advantage peculiar to the English g< 
ment, and which, more than any other we 
mention, must contribute to its duration, i 

• Ai aflkin are situated in England, the dinolutii 
parliament on the part of the crown is' no more t 
appeal either to the people themselvet« or to another 
ment. 
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polHica): passions of manliind, if we attend to it, aro 
satisfied and proidded for in the Englisli gorern-^ 
m'ent; and whether we loolc at the monarchical^' 
the aristocraticiU, or the democratical part of it^ 
we find all those powei*^ sdready settled in it In a 
regular maaner, which hare an nnavoidable tena 
dency to arise, at one time or otlier, in all human 
societies. 

If we could for -An instant suppose that the Eng^ 
lish form of goremment, instead of ha^ng been the 
effect of a concnrreoce of fortunate clrcumstancea, 
had been established from a settled plan by a man 
who had discovered, beforehand and by reasoning^ 
all those advantages resulting h'om it which wo 
now perceive from experience, and had undertakes 
to point them out to other racn capable of judging 
of what he said to ttiem, the foilovidng Is, most 
likely, the manuer in which he would have eac* 
pressed himself. 

** Nothing is more chimerical (he might have 
said) than a state either of total equality, or total 
liberty, amongst mankind. In all societies of meu^ 
some power will necessarily arise. This power, 
after gradually becoming confined to a smaller num- 
ber of persons, will, by a like necessity, at last fall 
into the hands of a single leader; and these two 
effects (of which you may see constant examples in 
history) arising from the ambition of one part of 
mankind, and from the various* affections and pas* 
sions of the other, are al)solutely unavoidable* 

*' Let us, therefore, admit this eril at once> since 
it is impossible to aroid it. liet us, of ours61ve8> 
establish a chief among us, since we must, some 
time or other, submit to one 'y we shall, l^ thisstep^ 

12 
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effectaally prerent the conflicts that 'would ariw 
among the competitors for that station. Bat let ui, 
above all, avoid plurality; lest one of the chiets, 
after successively raising himself on the min of his 
rivals, should, in the end, establish despotism, and 
that through a train of incidents the most pemi- 
dons to the nation. 

** Let us even give him every thing we can confer 
without endangering our security. Let ns call him 
our sovereign ; let us make him consider the state 
as being his own patrimony ; let us grant him, io 
abort, such personal privileges as none of us cao 
ever hope to rival him in ; and we shall find that 
those things which we were at first inclined to cod- 
nder as a great evil, will be in reality a source of 
advantage to the community. We shall be the 
better able to set bounds to that power which we 
shall have thus ascertained and fixed in one place. 
We shall thus render more interested the man whom 
we shall have put in possession of so many advan- 
tages, in the faithful discharge of his duty ; and we 
shall procure, for each of us, a powerful protector 
at home, and for the whole community, a defender 
against foreign enemies, superior to all possible 
temptation of betraying his country. 
' ** You may also have observed (he might con- 
tinue) that in all states there naturally arise around 
the person or persons, who are invested with the 
public power, a class of men, who, without hadng 
any actual share in tliat power, yet partake of its 
lustre — who, pretending to be distinguished from 
the rest of the community, do from that very cir- 
cumstance become distinguished from it ; and this 
dbtiuction, though only matter of opinion, and at 
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first thus surreptitiously obtained, yet may become 
in time the source of very grievous effects. 

" Let us therefore regulate this evil, which we 
cannot entirely prevent. Let us establish this plasf 
of men, who would otherwise grow up among U8 
■without our Icnowledge, and gradually acquire the 
most pernicious privileges. Let us grant them di- 
stinctions that are visible and dearly ascertsdned : 
their nature will thus be the better understood, and 
they will of course be much less lilcely to become 
dangerous. By the same means also, we shall pre- 
clude all other persons from the hopes of usurping 
them. As to pretend to distinctions can thence- 
forward be no longer a title to obtain them, every 
one who shall not be expressly included in their 
number must continue to confess himself one of tlie 
people ; and, just as we said before, * Let us chooae 
ourselves one master that we may not have fifty»' 
we may now say, ' Let i^s establish three hundred 
lords, that we may not have ten thousand nobles.' 

" Besides, our pride will better reconcile itself to 
a superiority which it will no longer think of dis- 
puting. Nay, as they will themselves see that we 
are beforehand in acknowledging it, they will think 
themselves under no necessity of being insolent to 
furnish us a proof of it. Secure as to their privi- 
leges, all violent measures on their part for main- 
taining, and at last perhaps extending them, will lie 
prevented : they will never combine with any degree 
of vehemence, but when they really have cause to 
think themselves in danger; and by having made 
them indisputably great men, we sha,U have a chance 
of often seeing them behave like modest and vir- 
tuous citizens. 
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*< lo fine, by being united in a regular aMembly,* 
they will form an intermediate body in the state, 
that U to Bay, a Tery nsefnl part of the goven- 

<*1t is also necessary (our reasoning lawgiver 
might add) that we, tlie people, shoold have an hh 
fluence npon goTemment : it is necessary for cor 
own secnrity ; it is no less necessary for the seen* 
rity of the government itself. Bnt experience imt 
lia?e taught you, at the same time, that a great 
body of men cannot act, witliout being, thongfa they 
are not aware of it, the instruments of the designs 
of a small number of persons ; and that the power 
of the people is never any thing but the power of a 
few leaders, who (though it may be impossible to 
tell when or how) hare found means to secwe to 
tliemsdres the direction of its exercise. 

*' Let us, therefore, be also beforehand with this 
.other inconvenience. Let ns effect openly what 
would, otherwise, talce place in secret. Let as In- 
trust our power, before it be taken from ns by ad- 
-dress. Those whom we shall have expressly made 
the depositaries of it, being freed from any anxiens 
care about supporting thepiselves, will have no ob- 
ject but to reuder it usefuL They will stand in awe 
of us the more, because they well know that they 
have not imposed upon us ; and instead of a small 
number of leaders, who wonld imagine they de- 
rive their whole importance from their own dex- 
terity, we shall have express and acknowledged re- 
presentatives, who will be accountable to us for the 
ei^ of the state. 

** But» above all, by forming our government with 
a small number of persons, we shall prevent any 
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disorder that may take place in it from ever be- 
coming dangerously extensive. Nay more, we shall 
render it capable of such ipestimable combinations 
and resources, as would be utterly impossible in 
the government of all, which never can be any thing 
but uproar and confusion. 

'* In short, by expressly divesting ourselves of a 
power,, of which we should, at best, have only an 
apparent enjoyment, we shall be entitled to make 
conditions for ourselves : we will insist that our 
liberty be augmented ; we will, above all, reserve 
to ourselves the right of watching and censuring 
that administration which will have been established 
by our own consent. We shall the better see its 
faults, because we shall be only spectators of it : we 
shall x*orrect them the better, because we shall not 
have personally concurred in its operations "* 

The English constitution being founded upon 
such principles as those we have just described, no 
true comparison can be made between it and the 
governnient of any other state ; and since it evi- 
dently secures, not only the liberty, but the general 
satisfaction in all respects, of those who are sul^e(ft 
to it, in a much greater degree than any other go- 
vernment ever did, this consideration alone affords 

• H« inighi have added,—" At we will not leek to coun- 
teract nature, but rather to follow it, we shall be able to 
procure ourscWet a mild legislation. Let us not be without 
cause afraid of the power of one man ; we shall have no 
need either of a Tarpeian rock, or of a oouneil of ten. 
Having expressly allowed to the peo|de a liberty to inquire 
into the conduct of government, and to endeavour to eot' 
reet it, we shall need neither state-prisoni nor secret in- 
fimnen." 
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sufficient grouud to conclude, without looliing fa> 
ther, that it h also more likely to be preserved 
from ruin. 

And indeed we may observe the remarkable 
manner in which it has been nuuntaiued in the 
midst of such general commotions as seemed lo 
lead to its unavoidable destruction. It rose agaio, 
we see, after the wars between Henry theThbrd 
and his barons, — after the usurpation of Henry the 
Fourth, — and after the long and bloody contentkNN 
between the houses of York and Lancaster. Nay, 
tbongh totally destroyed in appearance after the 
fall of Charles the First, and though the greatest 
efforts had been made to establish another form of 
government in its stead, yet no sooner w£6 Charles 
the Second called over, than the constitution was 
re established upon all its ancient foundations. 

However, as what has not happened at one time 
may happen at another, future revolutions (events 
which no form of government can totally prevent) 
may perhaps end in a different manner from that in 
which past ones have terminated. New combina- 
tions may possibly take place among the then ruling 
powers of the state, of such a nature as to prevent 
.the constitution, when peace shall be restored to 
the nation, from settling again upon its ancient and 
genuine foundations : and it would cejtaiuly be a 
very bold assertion to affirm, that both the outward 
form and the tine spirit of the English government 
•would again be preserved from destruction, if the 
same dangers to which they liave in former times 
been exposed should again happen to take place. 

Nay, such fatal changes as those we mention 
may be introduced even in quiet times, or, at least, 



I 



THE CONSTITUTION. 183 

by means in appearance peaceable and constitii- 
tional. Advantages, for instance, may be taken by 
particular factions, either of the feeble capacity, or 
of the misconduct of some future Icing. Temporary 
prepossessions of the people may be so artfully ma- 
naged as to make them concur in doing what will 
prove afterwards the ruin of their own liberty. 
Plans of apparent improvement in the constitution, 
^forwarded by men who, though with good inten- 
tions, shall proceed without a due knowledge of 
the true principles and foundations of government, 
may produce effects quite contrary to those which 
were intended, and in reality pave the way to its 
ruin.* The crown, on the other hand, may, by 



• Instead of looking for the principles of politici in their 
true sources, that is to say, in the nature of the afibetions 
of mankind, and of those sacred ties by which they are 
united in a state of society, men have treated that sdence 
in the same manner as they did natural philosophy in the 
time of Aristotle, continually recurring to occult causes 
and principles, Arora which no useful consequence could 
be drawn. Thus, in order to ground particular assertions, 
they have much used the word constitution in a personal 
sense, the constitution lows, the cart stilutioii forbids, and 
the like. At other times they have had recourse to luxury, 
in order to explain certain events ; and, at others, to a still 
more occult cause* which they have called corruption ; and 
abundance of comparisons drawn from the human body 
hav6 been also used for the same purposes : continued in- 
stances of such defective arguments and considerations oc< 
eur in the works of Af. de Jdonteaquieu, though a man of 
so much genius, and from whose writings so much informa- 
tion is nevertheless to be derived. Nor is it only the ob> 
leurity of the writings of politicians, and the impossibility 
if applying their speculative doctrines to practical uses, 
rbich prove that some peculiar and uncommon difficulties 
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the acquisition of foreign dominions, acquire 1 
independency on the people : and if, witliov 
tering into any fartlier particnhin on this m 
I were required to point out the principal i 
which would, if they^were ever to happen, 
immediately the ruin of the English gorenun 
wmild say,-— The English gorernment will 1 
more, either when the crown shall become 
pendent on the nation for its supplies, or wbc 
representatives of the people shali begin to thi 
the ezecntiTe authority.* 

CHAPTER XIX. 

A few additional Thoughts on the^ttempts tk 
particular Times may be made to abridge 
Power of the Crown, and some of the Dange 
which such Attend map be attended. 

The power of the crown is supported by d( 
and more numerous roots than the general! 
people are aware of, as has been observed 
former chapter; and there is no caose to fear 



lie in tiie way of the investigatkm of political tmtils 
the remarkable perplexity which men in general, etvi 
abieat, labour under, when they attempt to dssooi 
argue upon abatract question! in politics, also Juatifli 
observation, and proves that the true first prindplet a 
science, whatever tiiey are, lie deep both in the li 
feelings and understanding. 

* And if at any time dangerous changes were to 
place in the English constitution, the pemiciout tern 
of which the people were not able at first to disoovv 
strietions on tiie liberty of the press, and on the 
jitrin, will give them the finrt infonnation. 
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the wresting any capital branch of its prerogative 
may be effected, iu commou peaceable times, by 
the mere theoretical speculations of politidans. 
However, it is not equally impracticable that some 
event of the Itind we mention may be brought about 
through a conjunction of several circumstances. 
Advantage may, in the first place, be taken of the 
minority, and even of the inexperience or the errors 
of the person invested with the Itingly authority. 
Of this a remarkable instance happened in the 
reign of George the First, while that bill, by which 
the order of peers was in future to be limited to a 
cert£un number, was under consideration in the 
house of commons, to whom it had been sent by 
the lords. So nnacquainted was the king at that 
time with his own interest, and with the consti- 
tntioa of the English government, that, having been 
persuaded by the party who wished success to the 
bill, that the commons only objected to it from an 
opinion of its being disagreeable to him, he was 
prevailed upon to send a message to them, to lei 
them know that such an opinion was iil.grouuded, 
and that, should the bill pass in their house, it 
would meet with his assent. Considering the pro- 
digious importance of the consequences of such a 
bill, the fact is cettainly very remarkable. 

With those personal disadvantages under which 
the sovereign may lie for defending his authority, 
o^er causes of difficulty may concur, — such as po« 
pular discontents of long continuance in regard to 
certain particular abuses of influence or authority. 
The generality of the public, bent, at that time, 
both upon remedying the abuses complsuned of. 
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aud preventing the like from taking place in future,, 
will perhaps wish to see that branch of the prero- 
gatire which gave rise to them taken from the 
crown : a general disposition to applaud such a 
measure, if effected, will be manifested from all 
quarters ; and at the same time men may not be 
aivare, that the only material consequence that miy 
arise from depriving the crown of that branch of 
power which has caused the public complaints, will 
perhaps be the having transferred that branch of 
power from its former seat to another, and baviog 
intrusted it to new hands, which will be still more 
likely to abase it than those in which it was for- 
merly lodged. 

In general, it may be laid down as a maxim, that 
power under any form of government must exist, 
and be intrusted somewhere. If the constitatton 
does not admit of a king, the governing authority 
is lodged in the hands of magistrates. If the go- 
vernment, at the same time that it is a limited one, 
bears a monarchical form, those portions of power 
that are retrenched fi'om the king^s prerogative 
will most piobably continue to subsist, and be vested 
in a senate or assembly of great men, under some 
other name of the like kind. 

Thus, in the kingdom of Sweden, which, having 
been a limited monarchy, may supply examples 
very applicable to the government of this country, 
we find that the power of convoking the general 
states (or parliament) of that kingdoifi had been 
taken from the crown ; but at the same time we 
also find that the- Swedish senators had invested 
themselves with that essential branch of power 
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which the crown had lost; I mean here the go- 
vernment of Sweden fis it stood before the last re- 
volution. * • 
. The power of the Swedish king to confer offices 
and cmploymentH had heen also very much abridged. 
But what was wanting to the power of the king, 
the senate enjoyed : it had the nomination of three 
persons for every vacant office, out of whom the 
king was to choose one. 

The king had but a limited power in regard to 
pardoning offenders ; but the senate likewise pos- 
sessed what was wanting to that branch of his pre- 
rogative, and it appointed two persons, without the 
consent of whom the king could not remit the pu- 
nishment of any offence. 

The king of England has an exclusive power in 
regard to foreign affairs, war, peace, treaties ; — in 
all that relates to military affairs, he has the dis- 
posal of the existing army, of the fleet, &c. I'he 
king of Sweden had no such extensive poweii^ ; but 
they nevertheless existed : every thing relating to 
the above-mentioned objects was tiansacted in the 
assembly of the senate; the majority decided; the 
king was obliged to submit to it ; and hh only 
privilege consiisted in his vote being accounted 
two.* 



* The Swedish senate was fully composed of sixteen 
members. In regard to afibirs of smaller moment they 
formed themselves into two divisions; in either of these, 
when they did sit, the presence of seven members was rei' 
quired for the effectual transacting of business : in aflUn 
of importance, the assembly was formed of the whole se:> 
nate ; and the presence of ten members was required- to 
give force to the resolutions. When the king could not or 
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If we panne farther onr inqoirj on the ratject, 
we shall find that the king of Sweden oonld not 
raise whom he pleased to the office of senator, ai 
the king of England can in regard to the oflke of 
member of the privy council; bnt the Swe^ 
states, in the assembly of whonoi the nobiliry en- 
joyed most capital advantages, possessed a share of 
the power we mention, in conjunction with the 
Inng ; and in cases of vacancies in the senate, they 
elected three persons, ont of whom the king was to 
return one. 

The king of England may, at all times, deprire 
the ministers of their employments. The king of 
Sweden could remove no man from his office; bnt 
the states enjoyed the power that had been denied 
to the king ; and they might deprive of their places 
both the senators and those persons in general who 
had a share in the administration. 

The king of England has the power of dissoMogy 
or keeping assembled, his parliament. The king ai 
Sweden had not that power ; but the states might 
of themselves prolong their duration as they thoaglit 
proper. 

would not take his seat, the senate proceeded nevmOu^Mh 
and the minority continued to be equally decisive. 

As the royal seal was necessary for putting in executkw 
the resolutions of the senate, king Adolphus Frederic tried, 
by refusing to lend the same, to procure that power which 
he had not by his suflnrage, and to stop the proceedings of 
the senate. Great debates in consequence of that preten- 
sion arose, and continued for a while ; but at last, in the 
year I7d6, the king was over-ruled by the senate, who or- 
dered a seal to be made, that was named the k^tg's tetd, 
which they affixed to their official resolutions, when the 
king refused to lead his own. 
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Those who think that the prerogative of a king 
cannot be too much abridged, and that power loses 
all its influence on the dispositions and views of 
those who possess it, according to the kind of name 
used to express the offices by which it is conferred, 
may be satisfied, no doubt, to behold those branches 
of power that were taken from a king distributed 
to several bodies, and shared by the representatives 
of the people ; but those who think that power, 
when parcelled and diffused, is never so well re- 
pressed and regulated as when it is confined to a 
sole indivisible seat, which keeps the nation united 
and awake — ^those who know, that, names by no 
means altering the intrinsic nature of things, the 
representatives of the people, as soon as they are 
invested with independent authority, become, ijtso 
facto, its masters — those persons, 1 say, will not 
think it a very happy regulation in the former con- 
stitution of Sweden to have deprived the king of 
prerogatives formeriy attached to his office, in order 
to vest the same either in a senate, or in the depu- 
ties of the people, and thus to have intrusted with 
a share in the exercise of the public power those 
very men -whose constitutional office should have 
been to watch and restrain it. 

From the indivisibility of the governing authority 
in England, a community of interest takes place 
among all orders of men ; and hence arises, as a 
necessary consequence, the liberty enjoyed by all 
ranks of subjects. This observation has been in- 
sisted upon at length in the course of the present 
work. The shortest reflection on the frame of the 
human heart suffices to convince us of its truth, 
and at the same time manifests the danger that 
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But experience does not by any means allow us 
to entertain so pleasing an opinion. • The perusal 
of the history of this country will show us, that the 
care of its legislators for the welfare of the subject 
always kept pace with the exigencies of their own 
situation. When, through the, minority, or easy 
temper of the reigning prince, or other circum«> 
stances, the dread of a superior power began to be 
overlooked, the public cause was immediately de- 
serted in a greater or less degree, and pursuit after 
priirate influence and lucrative offices took the place 
of patriotism. When, in the rdgn of Charles the 

time doubtful in the house of commons ; nor did they ac- 
quire any favour with the bulk of the people by finally 
rejecting it : and judge Blacksto£e, as I find in his Com- 
mentaries, does not seem to have thought much of the bill, 
and its being rejected, as he only observes that the commons 
'* wished to keep the door of the house of lords as open 
as possible." Yet, no bill of greater constitutional im- 
portance was ever agitated in parliament ; since the conse- 
quences of its being passed would have been the freeing 
the house of lords, both in their judicial 'and legislative 
capacities, from all constitutional check whatever, either 
from the crown or the nation. Nay, it is not to be doubted, 
that they would have acquired, in time, the right of elect- 
ing their own members : though it would be useless to 
point out here by what series of intermediate events the 
measure might have been brought about. Whether there 
existed any actual project of this kind among the first 
firamers of the bill, does not appear; but a certain num- 
ber of the members of the house we mention would have 
thought of it soon enough, if the bill in question had b^en 
enacted into a law; and they would certainly have met 
with success, had they been contented to wait, and had 
tliey taken time. Other' equally important changes in tlie 
substance, and perhaps the outward form, of the govem> 
ment would have followed. 
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' Personal and independent power becOtaiDg the 
only kind of security of which men would now 
nhow themeelres ambitious, the Habeas Corpus act, 
and in general all those laws which subjects of eyeiy 
rank regard with veneration, and to which they 
look up for protection and safety, would be spoken 
of with contempt, and tnentioued as remedies fit 
only for peasants and cits : — it even would not be 
long before they would be set aside, as obstructing 
the wise and salutary steps of the senate. 
' The pretensions of an equality of right in all 
subjects of whatever rank and order, to their pro^ 
perty and to personal safety, would soon be looked 
npon as an old-fashioucd doctrine, which the judge 
himself would ridicule from the bench t and the 
liberty of the press, now so universally and warm* 
ly vindicated, would, without loss of time, be 
cried down and suppressed, as only serving to 
keep up the insolence and pride of a refractory 
people. 

And let us not believe, that the mistaken people, 
whose representatives we now behold making such 
a firm stand against the indivisible power of the 
crown, would, amidst the general devastation of 
every thing they hold dear, easily find men equally 
disposed to repress the encroaching, while attain^ 
ablet power of a senate and body of nobles. 

The time would be no more when the people, 
4ipon whatever men they should fix their choice, 
would be sure to find them ready sincerely to join 
in the support of every important branch of public 
liberty. 

Present or expected personal power, and inde- 
pendence on the lawSy being now the conseqnenoe 

VOL. II. IL 
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powpr of the Tndors was opposed and sabdned^^and 
on the other, let it be looked upon as a fundamental 
majdniy that, whenever the prospect of personal 
power and independence on the governing authority 
' shall olfer to the view of the members of the legis- 
lature, or in general of those men to whom the 
people must trust, even hope itself is destroyed. 
Tlie Hollander* in the midst of a storm, though 
trusting to the experienced strength of the mounds 
tbat protect him, shudders, no doubt, at the sight 
of the foaming element that surrounds him ; but 
they all gave themselves over for lost, when 
ibey thought the worm had penetrated into their 
dikes* 

CHAPTER XX. 

A few additkmal Observations on the Bight of Tax- 
ation, which is lodged in the Hands of the Repre^ 

. tentatives of the People. JVfiat hind of Danger 
this Right may be exposed to. 

The generality of men, or at least of politicians, 
•eem to consider the right of taxing themselves, 
enjoyed by the English nation, as being no more 
than the means of securing their property against 
the attempts of the crown; while they overlook 
the nobler and more extensive efficiency of that 
privilege. 

The right to grant subsidies to the cro^n, pos- 
aeased by the people of England, is the safeguard 

* Stieh new forau as may prove destructlTe of the real 
■ibstance of « government may be unwarily adopted^ in 
the same manner as the superstitious notions and practices 
described in my work, entitled Memorials <^ Human Su- 
perHMon, may be introduced into a religion, so as entitelH 
tQ subvert (he true spirit of it. 
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executive power, or its minister, should at once 
'openly invade the liberty of the subject. Obnoxious 
men, pnnters for instance, or political writers, 
might be persecuted by military violence, or, to do 
things with more security, with the forms of law. 
Then, it will be said, the representatives of the 
people would impeach the persons concerned in 
those measures. Thougli unable' to reach a king, 
who personally can do no wrong, they at least would 
attack those men who were the immediate instru- 
ments of his tyrannical proceedings, and endeavour, 
by bringing them to condign punishment, to deter 
lEature judges or ministers from imitating their con- 
duct. All this I grant ; and I will even add, that, 
drcumstanced as the representatives of the people 
now ^re, and having to do with a sovereign who 
can enjoy no dignity without their assistance, it is 
most likely that their endeavours in the pursuit of 
tQch jaudable objects would prove successful. But 
if, on the contrary, the king, as we have supposed, 
stood in no need of their assistance, and moreover 
knew that he should never want it, it is impossible 
to think that he would then suffer himself to re- 
main a tame spectator of their proceedings. The 
impeachments thus brought by them would imme- 
diately prove the signal of their dismission; and 
.the king would make haste, by dissolving them, 
both to revenge what would then be called the 
insolence of the commons, and to secure his mi- 
nisters. 

But even those are vain suppositions; the evil 
would reach much farther; and we may be as- 
i^red that if ever the crown should be in a condi- 
tion to govern without the assistance of the repre- 
sentatives of the pepple, It Nqis<Q\dL ^>&m^^ ^^c^ssbv %'iis. 
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ufer» and thaq rid itself of an assembly whidiy 
UmiiDg to be a dog on its power, would no longer be 
of any service to it. This Charles the First attempted 
CO do when he found his parliaments refractory, 
and the Icings of France really liaFe done, widi 
respect to the general estates of their kingdom. 

Indeed, if we consider the extent of the prerogi- 
tive of the king of England, and especially the cir« 
cnmstaiice of his completely uniting in himself sfi 
the exccuti\'e and active powers of the state, we 
shall find that it is no exaggeration to say that be 
has power sufficient to be as arbitrary as the kings 
of France, were it not for the right of taxatioo, 
which, in England, is possessed by the people ; and 
the only constitutional difference between the 
French and English nations is, that the former can 
neither confer benefits on their sovereign, nor ob- . 
struct his measures; while the latter, how exten-' 
sivc soever the prerogative of thdr king may be, 
can deny him the means of exerting it. 

But here a most important observation is to be 
made ; and I entreat the reader's attention to the 
subject. This right of granting subsidies to the 
crown can only te effectual when it is exercised by 
one assembly alone. When several distinct asseai- 
blies have it equally in their power to supply the 
wants of the prince, the case becomes totally a]f 
tered. The competition which so easily take! 
place between those different bodieis, and even the 
bare consciousness which each entertains of its in* 
ability to obstruct the measures of the soverdgn, 
render it impossible for them ^to make any effectual 
constitutional use of their privilege* " Those dtf 
ferent parliaments or estates (to repeat the obsem 
turn introduced Va iktf^ l^xnnKx ^^asx ^ >SbSa '<mdt 
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having no means of recommending themselves to 
their sovereign, but their superior readiness in 
complying with his demands* vie with each other 
in granting what it would not only be fruitless but 
even dangerons to refuse: and the king, in the 
mean time, soon comes to demand, as a tribute, a 
gift which he is confident to obtain." In shorty it 
may be laid down as a maxim, that when a sove- 
reign is nvade to depend, in regard to his supplies, 
on more assemblies than one^ he in fact depends 
upon none. And indeedthe king of France is not 
independent of his people for his necessary sup* 
plies, any otherwise than by drawing the same 
from several different assemblies of their representa- 
tives : the latter have in appearance a right to re- 
fuse all his demands : and as the English call the 
grants they make to their kings, aids or subsidies, 
the estates of the French provinces call theirs dam 
gratuits, or free gifts. 

What is it, therefore, that constitutes the dif- 
ference between the political situation of the French 
and English nations, since their rights thus seem 
outwardly to be the same ? The difference lies in 
this ; that there has never been in England more 
than one assembly that could supply the wants of 
the sovereign. This has always kept him in a state, 
not of a seeming, but of a real dependence on the 
representatives of the people for his necessary sup.- 
plies ; and how low soever the liberty of the subject 
may, at particular times, have sunk, they have al- 
ways found themselves possessed of the most effee- 
tusd means of restoring it, whenever they thought 
proper so to do. Under Henry the Eighth, for 
instance, we find the despotism of the (rown^to 
have been carried to aiv astouksib^iiii^ Y^si^^x ^X 
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even enacted that the prodamations of tiie khg 
fliioald have the force of law : a thing which, eves 
In. France, never was eo expressly declared : yt^, 
BO sooner did the nation recover from its long 
state of supineness, than the exorbitant power of 
the crown was reduced within its constitntioiud 
bounds. 

To no other cause than the disadvantage of their 
situatiou, are we to ascribe the low condition ia 
which the deputies of the people in the assembly 
called the general estates of France^ were always 
forced to remiuu. 

Surrounded as they were by the particular estates 
of those provinces into which the kingdom had 
been formerly divided, they never were able to sti- 
malate conditions with their sovereign ^ and instead 
of making their right of granting subsidies to the 
crown serve to gain them in the end a share in the 
legislation, they ever remained confined to the un- 
assuming privilege of " humble supplication and 
remonstrance." * 

• An idea of the manner in which the business of grant- 
ing supplies to the crown was conducted by the states of 
the province of Bretagne in the reign of Louis the Four- 
teenth, may be formed from several lively strokes to be met 
with in the Letters of Madame de Sevign^, whose estate lay 
in that province, and who had often assisted at the holding 
of those states. The granting of supplies was not, it seems, 
looked upon as any serious kind of business. The whole 
time the states were sitting was a continued scene of festi- 
vity and entertainments; the canvassing of the demands of 
the crown was chiefly carried on at the table of the noble* 
roan who had been deputed from court to hold the states ;. 
and the diffbrent points were usually decided by a kind of 
acclamation. In a certain assembly of those states, the 
duke of Chaulnes, the lord deputy, had a present of fifty 
thousand ciown» maAft^Xo YCmv, «& -^^Sl w^ ^ cnaaidetable 
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Tbofle estates, however, as all the great lords in 
France were admitted into them, began at length 
to appear dangerous ^ and as the king conld in the 
mean time do without their assistance, they were 
set aside. But several of the particular states of 
the provinces are preserved to this days* some^ 
which for temporary reasons have been abolished* 
have been restored : nay, so manageable have popu- 
lar assemblies been found by the crown, when it 
has to do with many, that the kind of government 
we mention is that which it has been found most 
convenient to assign to Corsica; and Ck>rsica has 
been made un pays d'itiUs. 

That the crown in England should, on a sudden, 
render itself independent on the commons for its 
snpplies--'that is, should on a sudden successfully 
assume to itself a right to lay taxes on the subject, 

one fbr his dudieM* besides obtaining the demand of tli# 
court: and the lady we quote here, commenting somewhat 
Jocularly on diese grants, says, Ce vfett pas que nou$ 8oyont 
riches : mats nous sommes honnUes, nous avons du arur 
ragtf. et entrt midi et unt heure nous ne savons rien r^fuf 
ser d nos amU* " It is not that we are rich ;. but we are 
civil, we are full of courage, and between twelve and 
one o*clock we are unable to deny any thing to our 
frtends." 

The diflSsrent provinces of France, it may be observed, 
are liable to pay several taxes besides those imposed on 
them by their own states. Dean Tucleer^ in one of his 
traetSf in which he has thought proper to quote this work, 
has added to the above instance of the French provinces 
fliat of the states of the Austrian Netherlands, which is very 
eoaclusive: and examples to the same purpose might be 
supplied by all those kingdoms of Europe in which provin- 
dal states are holden. 

• The year 1T84. 

k2 
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by Its own avthority— it not certaliilj an event 
likely to take place, nor indeed Is ic one that shiNiid, 
mt the present time, nuse any kind of political tsf- 
|»rehension. Bot it is not equally impracticaliie 
that the right of the representatiyes of the peo]de 
might become invalidated, by being divided inUie 
manner that has been just described. 

Snch a division of the right of the people might 
be effected in various ways. National calamities, 
for instance, nnfortnnate foreign wars attended vHth 
loss of public credit, might suggest methods for 
raising the necessary supplies, different from those 
which have hitherto been used. Dividing the king- 
dom into a certain numl)er of parts, which should 
severally vote subsidies to the crown, or even d- 
Ytinct assessments to be made by the different 
counties into which England is now divided, might, 
in the circumstances we suppose, be looked upon as 
lldvisable expedients ; and these, being once intro- 
duced, might be continued. 

AnotlKr division of the right of the people, much 
more likely to take place than those just mentioned, 
might be such as might arise from acquisitions of 
foreign dominions, the inhabitants of which should 
in time claim and obtain a right to treat directly 
with the crown, and grant supplies to it, without 
the interference of the British legislature. 

Should any colonies acquire the right we men- 
tion*— should, for instance, the American colonies 
have acquired, as they claimed it-«-it is not to be 
doubted tliat the consequences which have resulted 
from a division like that we mention in most of 
the kingdoms of Europe, would also have taken 
place in the British dominionsi and that the spirit 
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0f competition, above described, would in time 
have manifested itself between the different colo* 
uies. This desire of ingratiating themselves with 
the crown, by means of the privilege of granting 
supplies to it, was even openly confessed by an 
agent of the American provinces, when, on bU 
being examined by the house of commons in the 
year 1766, he said, *' the granting aids to the crown 
is the only means the Americans have of recom- 
mending themselves to their sovereign." And the 
events that have of late years taken place in Ame- 
rica, render it evident that the colonies would not 
have scrupled going any lengths to obtain favourable 
conditions at the expense of Britain and the British 
legislature. 

That a similar spirit of . competition might be 
raised in Ireland, is also sufficiently plain fvom cer- 
^n late events. And should the American colonies 
have obtained their demands — and at the same time 
should Ireland and America have increased in wealth 
to a certain degree — the time might have come at 
which the crown might have governed England with 
the supplies of Ireland and America — Ireland with 
the supplies of England and of the American colonies 
•<-and the American colonies with Che money of 
each other, and of England and Ireland. 

To this it may be objected, that the supplies 
. granted by the colonies, even though joined with 
those of Ireland, never could have risen to such. a 
height as to have counterbalanced the importance 
of the English commons. I answer, in the first 
place, that there wo«ld have been no necessity that 
the Mi granted by Ireland and America should 
have risen to an equality with those granted b} the 
British parliament : it wouVDl Vw^ Xmwql vqS&ss^ssqx 
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to produce the efitects we mention, tbat tbcy had 
only borne a certain proportion to the latter, so far 
as to have conferred on the crown a certain degree 
of independence, and at the same time have raised 
in the English commons a correspondent sense of 
sdf-diflSdence in the exercise of their undoubted 
privilege of grantiog, or rather re/ktHng^ subsidies 
to the crown. Here it must be remembered, that 
the right of granting or refusing supplies to the 
crown is the only ultimate forcible privilege pos* 
sessed by the British parliament : by the constitu- 
tion it has no other, as has been observed in the 
beginning of this chapter. This circumstance 
ought to be combined with the exclusive possession 
of the executive powers lodged in the crown — ^witb 
its'pre'rogative of dissenting from the bills franed 
by parliament, and even of dissolving it. 

I shall mention, in the second place, a remark- 
able fact in regard to this subject (which may serve 
to show that pc^iticians are not always consistent, 
or even sagacious in their arguments) ; which is, 
that the same persons who were the most strenooos 
advocates for granting to the American colonies 
their depiauds, were likewise the most sanguine in 
their predictions of the future wealth and greatness 
of America ; and at the same time also used to 
make frequent complaints of the nndue influence 
which the crown derives from the scanty supplies 
granted to it by the kingdom of Ireland.* 

Had the American colonies fully obtained their 
demands, both the essence of the present English 
government, and the condition of the English peo- 

* F(a instance, the com\|\»intk.Tnide in regard to the 
pensions on tho Irish estatoVidm»!fiX, 
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ple^ would certsdnly have been altered thereby ; nor' 
would such a change have been inconsiderable but 
in proportion as the colonies should have remained 
in a state of national poverty.* 

* IVhen I observe that no man who wished for the pre- 
servation pf the form and spirit of the English constitution 
ought to have desired that the claim of the American co- 
lonies might be granted to them, I mean not to say that 
the American colonies should have given up their claim. 
The wisdom of minfsters, in r^fard to American atbxn, 
ought to have been constantly employed in making the co- 
lonies useful to thu country, and at the same time in hiding 
their subjection firom them (a caution, which is, after all, 
more or less used in every government upon earth); it 
ought to have been exerted in preventing the opposite in- 
terests of Britain and of America from being brought to an 
issue, — to any such dashing dilemma as would render dis- 
obedience on the one hand, and the resort to force on the 
other, almost unavoidable. The generality of the people 
fancy that ministers use a great depth of thought and much 
forecast in their operations ; whereas the truth is, that mi- 
niaters, in all countries, never think but of providing for 
present, immediate ecmtingencies ; in doing which they 
constantly follow the open track before them. This me- 
thod does very Well for the common course of human aflbirs, 
and even is the eafest ; but, whenever cases and circum- 
stances of a new and unknown nature occur, sad blunders 
«nd uproar are the consequences. The celebrated count 
Oxenstiem, chancellor of Sweden, one day, when his son 
was expressing to him his diffidence of his own abilities, 
and the dread with which he thought of ever engaging in 
the management of public afikirs, made the following Latin 
answer to him ; Neaeia, mi fiUt quam parvA cum aapi- 
entUk regUur mundiu, — *' You do not know, my son, 
with what little wisdom the world is governed." 

Ifatters having oome to an eruption, it was no longer to 
te expected they could be composed by the palliative ofllers 
•eat at diilteent times firom this country to America. When 
tlw^^arl of Carlisle solicited to be at the head of the solemn 
coiiimissi<»i tfuit sailed Cot tt^ purpose -«« TsveckSSsscvOc^^^^i^ 
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CHAPTER XXI. 

Conehiiion* — A Jew Wwd» an the Nature ^ tkt 
DivisioM that take place «i EngUintL 

\ SHALL conclude this work with a fewobaeirations 
CD the total freedom from violence with which the 
political disputes and contentioDS in England are 
conducted and terminated, in order both to give a 
farther proof of the soundness of the princijdes on 
wfaicfa the English government is founded, and to 
confute in general the opinion of foreign writers or 
politicians^ whp, misled by the apparent heat with 
which thiese disputes are sometimes carried pd, 
and the clamour to which they give occasion, loo^ 
upon England as a perpetual scene of civil broils 
and dissensions. 

In fact, if we consider, in the first place, the 
constant tenor of the conduct of the parliament, we 
shall see that whatever different liews the several 
branches that condpose it may at times pursue, and 

not certainly show modesty equal to that of the son of 
duuicellor Oxenstiern. It hat been said, in that ttage cf 
tiie contest, the Americans could not think that the pio- 
posals thus sent to them were seriously meant x bowe«tr» 
this cannot have been the principal cause of the miscaiRriag* 
of the commission. The fact is, that after tiie Arocriwas 
had been induced to open their eyes on their poUtioal sitioh 
tion, and rendered sensible of the local advantages of their 
country, it became in a manner impossible to strike wiA 
them any bargain at which either nation would afterwards 
have cause to rejoice, or even to make any bargain at all. 
It would be needless to say any thing more in this place ob 
flie subjeofcof the American contest. 

The motto of cne of the English nolnlity should, have 
been that of ministers, in their regulaticms for renderiiv 
the colonies uaetu\ to t)b» mother eottBtry«^JSMre 9am 
dirt. 
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iaXever nise they may accordingly make of their 
rivliegesj.they never go, in regard to each other, 
eyond the terms of decency, or even of that geperai 
ood understanding which ongbt to prevail among 
tiem. 

Thus the king, though he preserves the style of 
is dignity, never addresses the two houses but in 
(rms of regard and affection ; and if at any time 
e chooses to refuse their bills, he only says that 
« will consider of them (le roy s*aviaera) ; which 
I certainly a gentler expression than the word 
ito. 

The two houses, on their part, though very jea- 
NHy each within their own walls, of the freedom 
f speech, are, on the other hand, careful that this 
berty shall never break out into unguarded esc- 
ressions with regard to the person of the king» It 
I even a constant rule amongst them never to men- 
iflQ him when they mean to blame the administra- 
Ion; and those things which they may choose to 
ensure, even in the speeches made by the king in 
enon, and which are apparently his own acts, 
re never considered but as the deeds of his mi- 
listers, or, in general, of those who have advised 
dau 

The two houses are also equally attentive to pre- 
•at every step that may be inconsistent with that 
efepect which they owe to one another. The ex* 
imples of their differences With each other are very 
•re, and have been, for the most part, mere mis- 
Diderstandings. Nay, in order to prevent all snb- 
ect of altercation, the custom is, that, when one 
wiise refoses to assent to a bill presented by the 
itiier« no formal declaration is made of such re- 
tol5 and that house iThoaeb\WV& t€^^KX^>K»s:^ 
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outrages of factious alteraately successfal ; in shoit» 
all ihose ioconTeniences which in so many other 
states have constantly been the attendants of liberty, 
and which authors tell us we must submit to, as the 
price of it, are things in very great measure un- 
known in England. 

But are not the English perpetually mailing com- 
plidnts against the administration ? and do they 
not speak and write as if they were continuaDy ex- 
posed to grievances of every kind ? 

Undoubtedly, I shall answer, in a society of 
beings subject to error, dissatisfactions will neces- 
sarily arise from some quarter or other ; and, in a 
free society, they will be openly manifested by 
oomplidnts. Besides, as every man in England te 
permitted to give his opinion upon all subjects, and 
as, to watch over the administration, and complain 
of grievances, is the proper duty of the representa- 
tives of the people, complaints mast necessarily 
be heard in such a government, and even more 
frequently, and upon more subjects, than in any 
other. 

But those complaints, it should be remembered, 
are not, in England, the cries of oppression ^rced 
at last to break its silence. They do not suppose 
hearts deeply wounded. . Nay, I will go farther,— 
they do not even suppose very determinate senti- 
ments ; and they are often nothing more than the 
first vent which men give to their new and yet un- 
settled conceptions. 

The agitation of the popular mind, therefore, is 
not in England what it would be in other states; 
it is not the symptom of a profound and general 
discontent, and the forerunner of violent com- 
mot^QB. Foreseen, regulated, eN^u V*^'^ ^^^ ^ 
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the confttitotion, this agitation animates all parts 
of the state, and is to be considered only as the b6* 
neiidal Ticissita Je of the seasons. The goTernifig 
power^ being dependent on the nation, is oftea 
thwarted ; but, so long as it continues to deserve 
the affection of the people^ it can never be ea- 
dangered. Like a vigorous tree which stretches its 
branches far and wide, the slightest breath can pat 
it in motion ; but it acquires and exerts at every 
moment a new degree of force, and resists the 
winds, by the strength and elasticity of its fibres 
and the depth of its roots. 

In a word, whatever revolutions may at times 
happen among the persons who conduct the public 
affairs in England, they never occasion the shortest 
interruption of the power of the laws, or the small- 
est diminution of the security of individuals. A 
man who should have incurred the enmity of the 
most powerful men in the state — ^what do I say ?»* 
though he had, like another Vatinins, drawn upon 
himself the united detestation of all parties,— might, 
under the protection of the laws, and by keeping 
within the bounds required by them, continue to 
set b«th his enemies and the whole nation at 
defiance. 

The limits prescribed to this book do not admit 
of entering into any farther particulars on the sub- 
ject we are treating here ; but if we were to pursue 
this inquiry, and investigate the influence which 
the English government has on the manners and 
customs of the people, perhaps we should find that, 
instead of inspiring them with any disposition to 
disorder or anarchy, it produces in them a qult«r 
contrary effect. As they see the highest powers in 
the state conalUilVf s^Q^ns^v \a ^2ti^^ai«[%^^Bjl thsr 
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iori?e, themselves, such a certain protection from 
KKe laws whenever they appeal to them, it is 
spoBsible bat they must insensibly contract a 
lep-rootcd reverence for them, which can at no 
me cease to have some influence on their actions, 
nd, in fact, we see that even the lower class of 
le people, in England, notwithstanding the ap- 
vent excesses into which they are sometimes hnr- 
ed, possess a spirit of justice and order superior 
» what is to be observed in the same ranlc of men 
I other countries. The extraordinaiy indnlgence 
hich is shown to accused persons of every degree, 
> not attended with any of those pernicious con- 
iquences which we might at first be apt to fear from^ 
t and it is, perhaps, to the nature of the English 
MMtitution itself (however remote the cause may 
wm), and to the spirit of justice which it con- 
iiraally and insensibly diffuses through all orders 
f the people, that we are to ascribe the singular 
dfaatage possessed by the English nation, of em- 
loying an incomparably milder mode of administer- 
wg justice in criminal matters than any other na- 
loo, and at the same time of affording, perlfaps, 
ewer instances of violence or craelty. 

Another consequence which we might observe 
lere, as -flowing also from the principles of the 
Snglish government, is the moderate behaviour of 
hose who are invested with any branch of public 
Mtbority. If we look at the conduct of public 
iflfeers, from the minister of state, or the judge, 
lown to the lowest officers of justice, we And a 
iplrit of forl>earance and lenity prendling in Eng- 
and, among the persons in power, which cannot 
tmt create surprise in those who have visited other 
sooDtries. 
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Two drcamstances more I shall mention heie, 
as peculiar to England ; namely, the constant at- 
tention of the legislature in providing for tbe iu* 
terests and welfare of the people, and the indulgence 
shown hy them to their very prcjuiJUces ; advantages 
these, which are, no doubt, the consequence of the 
general spirit that animates the whole English go^ 
vemment, but are also particularly owing to the 
circumstance peculiar to it, of having lodged the 
active part of legislation in the hands of the repre- 
sentatives of the nation, and committed the care of 
alleviating the grievances of the people to persons 
who either feel them, or see them nearly, and 
whose surest path to advancement and fame is to 
be active in finding remedies for them. 

I mean not, however, to affirm, that the EngUsh 
government is free from abuses, or that all possible 
good laws are enacted, but that there is a constant 
tendency iu it both to correct the one and improve 
the other. And that all the laws which are in 
being are strictly executed, whenever appealed to, 
is what I look upon as the characteristic and an-' 
disputed advantage of the English constitution,-^ 
constitution, the more likely to produce all the 
effects we have mentioned, and to procure in ge- 
neral the happiness of the people, since it has taken 
mankind as they are, and has not endeavoured to 
prevent every thing, but to regulate every thing ; I 
shall add, the more difficult to discover, because its 
form is complicated, while its principles are natural 
and simple. Hence it is that the politicians of an- 
tiquity, sensible of the inconveniences of the go- 
vernments they had opportunities of knowing, 
wished for the e&iabllshment of such a govern, 
ment, without m\xc\x Vo^ oil «^«t w^vgl^ Ss. \s»]u 
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ised :* even Tacitus, an excellent judge of political 
subjects, considered it as a project entirely chimerl- 
caLf Nor was it because he had not thought of it, had 
not reflected on it, that he was of this opinion : he 
had sought for such a government, had had a 
glimpse of it, and yet continued to pronounce it . 
impracticable. 

Let us not, therefore, ascribe to the confined 
views of man, to his imperfect sagacity, the dis- 
covery of this important secret. The world might 
have grown old, generations might have succeeded 
generations, still seeking it in vain. It has been by a 
fortunate conjunction of circumstances — I shall add, 
by the assistance of a favourable situation — ^that Li- 
^ berty has at last been able to erect herself a temple. 
Invoiced by eveiy nation, but of too delicate a 
nature, as it should seem, to subsist in societies 
formed of such imperfect beings as mankind, she 
showed, and merely showed herself, to the inge^ 
nious nations of antiquity who inhabited the south 
of Europe. They were constantly mistaken in the 
form of the worship they paid to her. As they 
continually aimed at extending dominion and con- 
quest over other nations, they were no less mis- 
taken in the spirit of that worship; and though 
they continued for ages to pay their devotions to 
this divinity, she still continued, v^th regard to 
them, to be the unknown goddess. 
Excluded^ since that time, from those places to 

* " Statuo esse optime constitutam rempublicam quae ex 
tribus generibus illis, regali, optimo, et popular!, modioe 
oonftisa.**— Cic. Frag, 

f <* Cunetas nationes et urbes, popolus, aut priores» ant 
singuli, regunt. Delecta ex his et constituta reipubUcc 
djrma, laudari facilius quam evenixe; vol i^ «H«Qal>^bati»& 
diutuma esse potest."— Tac. Amu U\>« Vv. 
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which ah€ had seemed to give a prefereQce, drifoi 
to the extremity of the Western World, banished 
even ont of the Continent, she has talsen refiige ia 
the Atlantic Ocean. There it is, that, freed from 
the dangers of external disturbance, and assisted 
by a happy pre-arrau^^ement of thiugs, she has been 
able to display the form that suited her ; and she 
has found « six centuries to have been necessary for 
the completion of her work. 

Being sheltered, as it were, within a citadel, she 
there reigns over a nation which is the better en- 
titled to her favours, as it endeavours to extend 
her empire, and carries with it, to every part of its 
dominions, the blessings of industry and equality. 
Fenced in on every side (to use the expression of 
Chamberlayne) with a wide and deep ditch, the 
' sea, — guarded with strong out-works, its ships of 
war, — and defended by the courage of her seamen, 
••-^he preserves that mystejious essence, that sacred 
fire so difficult to be kindled, and which, if it were 
once extinguished, would perhaps never be lighted 
again. When the world shall have been again laid 
waste by conquerors, she will still continue to show 
mankind, not only the principle that ought to 
unite tliem, but, what is of no less importance, the 
form under which they, ought to be united. And 
the philosopher, when he considers the coostast 
fate of civil societies amongst men, and observes 
the numerous and powerful causes which seem, as 
it were, unavoidably to conduct them all to a state 
of political slavery, will take comfort in seeing that 
Liberty has at length disclosed her nature and 
genuine p^nciples, and secured to herself an asy- 
lum against des^xNftm %vl ^xa band^ and popular 
UcentiouineBa on tYi^ fAYAt% 
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